R/CR.A/1/2012 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

CRIMINAL APPEAL NO. 1 of 2012
With
CRIMINAL APPEAL NO. 4 of 2012
With
CRIMINAL APPEAL NO. 5 of 2012
With
CRIMINAL APPEAL NO. 140 of 2012
With
CRIMINAL APPEAL NO. 142 of 2012
With
CRIMINAL APPEAL NO. 148 of 2012
With
CRIMINAL APPEAL NO. 192 of 2012
With
CRIMINAL APPEAL NO. 582 of 2012

FOR APPROVAL AND SIGNATURE:

HONOURABLE MS.JUSTICE HARSHA DEVANI

and

HONOURABLE MR.JUSTICE BIREN VAISHNAV

1 |Whether Reporters of Local Papers may be allowed
to see the judgment ?

2 [To be referred to the Reporter or not ?

3  |Whether their Lordships wish to see the fair copy of
the judgment ?

4  Whether this case involves a substantial question of
law as to the interpretation of the Constitution of
India or any order made thereunder ?
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Versus
STATE OF GUJARAT & 1....Opponent(s)/Respondent(s)
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MR KB ANANDJIWALA, LEARNED SPECIAL PUBLIC PROSECUTOR with
MR SC SHAH, LEARNED SPECIAL ASSISTANT PUBLIC PROSECUTOR for
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MR HK PATEL & MS NISHA M THAKORE, ADDITIONAL PUBLIC
PROSECUTORS for the Opponent(s)/Respondent(s) No.1
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MR MIHIR DESAI, SR. ADVOCATE with MR KALPESH N SHASTRI,
ADVOCATE for the Appellants

MR HK PATEL & MS NISHA M THAKORE, ADDITIONAL PUBLIC
PROSECUTORS for the Opponent(s)/Respondent(s) No.1

MR YOGESH LAKHANI, SR. ADVOCATE with MR JAYPRAKASH UMOT
and MR NARENDRA JAIN, ADVOCATES for SV RAJU ASSOCIATES,
ADVOCATE for the private respondents

Criminal Appeal No.192/2012

MR HK PATEL & MS NISHA M THAKORE, ADDITIONAL PUBLIC
PROSECUTORS for the Appellant

MR YOGESH LAKHANI, SR. ADVOCATE with MR JAYPRAKASH UMOT
and MR NARENDRA JAIN, ADVOCATES for SV RAJU ASSOCIATES,
ADVOCATE for Opponent(s) No.1-31

Criminal Appeal No.582/2012

MR KB ANANDJIWALA, LEARNED SPECIAL PUBLIC PROSECUTOR with
MR SC SHAH, LEARNED SPECIAL ASSISTANT PUBLIC PROSECUTOR for
the Appellant

MR YOGESH LAKHANI, SR. ADVOCATE with MR JAYPRAKASH UMOT
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ADVOCATE for Opponent(s) No.1-31

MR HK PATEL & MS NISHA M THAKORE, ADDITIONAL PUBLIC
PROSECUTORS for the Opponent(s)/Respondent(s) No.32

CORAM: HONOURABLE MS.JUSTICE HARSHA DEVANI
and
HONOURABLE MR.JUSTICE BIREN VAISHNAV
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Date : 20/10/2016

ORAL COMMON JUDGMENT

(PER : HONOURABLE MS.JUSTICE HARSHA DEVANI)

JUDGMENT

Considering the length of the judgment, it is deemed fit to

provide an index for ready reference.

:: INDEX ::
Srl. Particulars Paragraph No.
No.
1 |Background facts 1to 13
2 |Submissions of Mr. Y. S. Lakhani, Senior Advocate for| 14 to 14.43
the appellants/accused in the conviction appeals
3 |Reply by Mr. K. B. Anandjiwala, Special Public| 15to 15.39
Prosecutor for the SIT in conviction appeals and
submissions in the acquittal appeals
4 |Submissions of Mr. Mihir Desai, Additional Public/ 16 to 16.8
Prosecutor for the victims in the acquittal appeals
5 |Submissions of Mr. H. K. Patel, Additional Public/ 17to17.1
Prosecutor for the State of Gujarat in the acquittal
appeals
6 |Reply by Mr. Y. S. Lakhani in the acquittal appeals and| 18 to 18.15
rejoinder in the conviction appeals
7 |Rejoinder by Mr. H. K. Patel in acquittal appeals 19 to 19.7
8 |Rejoinder by Mr. K. B. Anandjiwala in acquittal appeals| 20 to 20.3
9 |Findings 21 onwards
10 |General discussion on statements and affidavits of| 21 to 22.20
witnesses and principles under the Evidence Act and
Code of Criminal Procedure, 1976
11 |General principles of law which are required to be kept| 23 to 24.22
in mind while evaluating the evidence of witnesses
12 |Comments on lack of assistance on the part of the 25
prosecution
13 |Testimonies of withesses 16 onwards
14 |PW-38 Inayathussain Bachumiya Shaikh  and 26
discussion of legal principles for proving contents of
panchnama
15 |PW-47 Ibrahimbhai Rasulbhai Shaikh, together with| 28 to 28.22
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discussion on principles regarding recording of

evidence
16 |Discussion on nature of subsequent statements and 29

affidavits of witnesses
17 |PW-48 Sabirmiya Kadarmiya Shaikh 31to 31.10
18 |PW-50 Zakirhussain Kadarmiya Shaikh 32to 32.5
19 |PW-53 Kulsumbibi Kadarmiya Shaikh 33t033.4
20 |PW- 54 Sharifmiya Bhikhumiya Shaikh 34to034.4.1
21 |PW-49 Igbalmiya Rasulmiya Shaikh 35t035.4
22 |PW-51Nazirmahammad Akbarmiya Shaikh 36 to 36.8
23 |PW-52 Hizbulmiya Hussainmiya Shaikh 37 to 37.8
24 |PW-55 Ashighussain Bachumiya Shaikh 38to 38.8
25 |PW-59 Mahammad Sattar Bachumiya Shaikh 39 to 39.10
26 |PW-60 Bachumiya Imammiya Shaikh 40 to 40.8
27 |PW-61 Safigmiya Babumiya Shaikh 41to41.8
28 |PW-73 Faridabibi Ashighussain Shaikh 42 to 42.7
29 |PW-75 Firozabanu Bachumiya Shaikh 43t043.6
30 |PW-56 Ayubmiya Rasulmiya Shaikh 44 to 44.12
31 |PW-57 Mustufamiya Rasulmiya Shaikh 45 to 45.8
32 |PW-62 Rafigmiya Mahammadhussain Shaikh 46 to 46.6
33 |PW-67 Imtiyazbhai Mahammadhussain Shaikh 47 to 47.3
34 |PW- 63 Bhikhumiya Kalumiya Shaikh 48 to 48.8
35 |PW-64 Rafigmiya Babumiya Shaikh 49 t0 49.5
36 |PW-65 Akbarmiya Nathumiya Shaikh 50 to 50.7
37 |PW-77 Badrunisha Akbarmiya Shaikh 51to 51.6
38 |PW-66 Akbarmiya Rasulmiya Shaikh 52t052.8
39 |PW-68 Gulamali Akbarmiya Shaikh 53t0 53.10
40 |PW-76 Hamidabibi Akbarmiya Shaikh 54 to 54.3
41 |PW-74 Sikandarmiya Rasulmiya Shaikh 55 to 55.2
42 |PW-69 Mahemoodmiya Hussainmiya Shaikh 56 to 56.7
43 |PW-78 Basirabibi Bachumiya Shaikh 57 to 57.10
44 | PW-79 Samimbanu Mahemoodmiya Shaikh 58 to 58.9
45 |PW-80 Rukshanabanu Ibrahimmiya Shaikh 59 to 59.6
46 |PW-81 Dilawarkhan Abbasmiya Shaikh 60 to 60.6
47 |PW-46 Sabirmiya Akumiya Pathan 61to 61.7
48 |PW-70 Munsafkhan Yasinkhan Pathan 62 to 62.10
49 |PW-58 Sabirhussain Imamshah Fakir 63 to 63.6
50 |PW-82 Sabirabibi Sabirhussain Fakir 64
51 |PW-83 Sharifabanu Sabirhussain Fakir 65 to 65.5
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52 |PW-85 Pravinkumar Khemabhai Parmar 66 to 66.2
53 |PW-71 Mangabhai Ramabhai Raval 67 to 67.5
54 |PW-72 Prahladbhai Nathabhai Raval 68 to 68.3
55 |PW-84 Imtiyazali Hussainmiya Kureshi 69 to 69.4
56 |PW-39 Janmahammad Ismailbhai Memon 71to 71.2
57 |PW-40 Mahammadarif Janmahammad Memon 72to72.1
58 |PW-41 Abdul Kadir Ismailbhai Memon 73to 73.1
59 |PW-42 Altafhussain Valibhai Memon 74 to 74.2
60 |PW-43 Arifbhai Valibhai Memon 75to 75.1
61 |PW-44 Mansuri Munirahmad Nurmahammad 77t0 77.3
62 |PW-37 Babubhai Khodidas Satwara 79
63 |PW-86 Patel Dineshbhai Bhagwanbhai 80 to 80.3
64 |PW-87 Patel Jitubhai Chhaganbhai 81to 81.3
65 |PW-88 Hasmukhlal Thakorlal Modi 82 t0 82.2
66 |PW-97 Hafizbhai Nasirbhai Lodha 83
67 |PW-96 Purshottambhai Nathabhai 84
68 |PW-108 Vipulkumar Bhogilal Oza 85 to 85.2
69 |PW-89 Ambalal Karshanbhai Makwana 86 to 86.3
70 |PW-98 Prajapati Revabhai Shankarbhai 87

Police witnesses
71 |PW-90 Galbabhai Khemabhai Parmar 89 to 89.5
72 |PW-91 Mahendrasinh Lalsinh Rathod 90 to 90.4
73 |PW-92 Jivagiri Vihagiri Goswami 91
74 |PW-99 Krishnakumar Kantilal 92t092.1
75 |PW-100 Razakbhai Allarakhabhai 93t093.2
76 |PW-101 Khodidas Govindbhai 94
77 |PW-102 Laljibhai Arjanbhai Desai 95t095.1
78 |PW-103 Ganpatbhai Narsinhbhai 96 to 96.2
79 |PW-104 Bachubha Vesalji Jadeja 97 to 97.1
80 |Analysis of the testimonies of the police witnesses 98
81 |PW-105 Anupamsinh Jaysinh Gehlot, D.S.P. 99 to 99.1
82 |PW-109 Rohitkumar Dhuljibhai Baranda 100 to 100.1
83 |PW-110 Kakusinh Ranjitsinh Vaghela, Investigating| 101 to 101.3
Officer (Police)
84 |PW-111 Patel Kantibhai Purshottamdas 102
85 |PW-112 Gautamkumar Vishnubhai Barot, Investigating) 103 to 103.3
Officer (SIT)
Medical witnesses
86 |PW-1 Dr. Dhirajkumar Jivanlal Soni 105
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87 |PW-2 Dr. Pravinkumar Popatlal Soni 106 to 106.1
88 |PW-3 Dr. Babubhai Nathubhai Chaudhary 107
89 |PW-4 Dr. Ishwarsinh Ratansinh Solanki 108
90 |PW-5 Dr. Prakashbhai Laxmandas Shah 109
91 PW-6 Dr. Shaileshkumar Shivabhai Patel 110
92 |PW-7 Dr. Anju Muljibhai Parmar 111
93 |PW-8 Dr. Nilima Ajaybhai Talvelkar 112
94 |PW-9 Dr. Kokilaben Maganbhai Solanki 113
95 |PW-10 Dr. Sangitaben Kailaschandra Jain 114
96 |PW-11 Dr. Alkaben Dungarbhai Patel 115
97 |PW-12 Dr. Prakash Pravinbhai Patva 116
98 |PW-13 Dr. Kantilal Babaldas Patel 117
99 |PW-14 Dr. Bharatkumar Babubhai Solanki 118
100 |PW-15 Dr. Jagdishkumar Khodabhai Solanki 119
101 |PW-16 Dr. Vijaykumar Viththalbhai Oza 120
102 |PW-17 Dr. Arvind Kantilal Kapadiya 121
103 |PW-18 Dr. Vinayakrao Vasudevrao Patil 122
104 PW-19 Dr. Dharmesh Somabhai Patel 123
105 |PW-45 Dr. Vikram Kalidas Parghi 124
106 |General submissions made by the learned counsel for 125
the appellants/accused
107 |General observations 126
108 |Principles of appreciation of evidence 127 to 129
109 |Section 145 of the Evidence Act, whether complied 130 to 132
with
110 |Manner of recording evidence 133to 136
111 |General grounds for discrediting evidence of witnesses 137
112 |Veracity of the first information report 139to 139.6
113 |Delay in recording statements 140 to 140.8
114 |Whether offence was committed by mobs of village 141
Sundarpur and other adjoining villages?
115 |Lack of Test Identification Parade 142 to 142.7
116 |Change in timings and sequence of events 143 to 143.2
117 |Whether it was possible for the witnesses to go from 144
their houses to Mahemoodmiya’s house?
118 |Whether anyone could have survived in the room? 145 to 145.4
119 |Existence or otherwise of light at the scene of offence |146 to 146.10
120 |Affidavits made by witnesses 147 to 147.4
121 |Contentions raised in Acquittal appeals 148
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122 |Criminal Conspiracy 149 to 149.13
123 |Test to be adopted when there are large number of 150 to 150.13
offenders
124 |What should be considered as a consistent account of | 151 to 151.2
the incident?
125 | Complicity of each individual accused in 152 onwards
Conviction Appeals
Sessions Case No.275 of 2002
126 |Accused No.1 Patel Rameshbhai Kanjibhai 153 to 153.3
127 |Accused No.2 Chaturbhai alias Bhuriyo Viththalbhai 154 to 154.9
Patel
128 |Accused No.5 Jayantibhai Mangalbhai Patel 155 to 155.9
129 |Accused No.6 Amrutbhai Somabhai Patel 156 to 156.5
130 |Accused No.11 Jagabhai Davabhai Patel 157 to 157.3
131 |Accused No.12 Prahaladbhai Somabhai Patel 158 to 158.3
132 |Accused No.14 Kachrabhai Tribhovandas Patel 159 to 159.23
133 |Accused No.16 Mangalbhai Mathurbhai Patel 160 to 160.7
134 |Accused No.18 Bhikhabhai Joitabhai Patel 161 to 161.5
135 |Accused No.27 Mathurbhai Ramabhai Patel 162 to 162.6
136 |Accused No.28 Sureshbhai Ranchhodbhai Patel 163 to 163.5
137 |Accused No.30 Tulsibhai Girdharbhai Patel 164 to 164.10
138 |Accused No.31 Ramabhai Jivanbhai Patel 165 to 165.5
139 |Accused No.32 Rajeshkumar Karshanbhai Patel 166 to 166.3
140 |Accused No.33 Rameshbhai Kantibhai Patel 167 to 167.9
141 |Accused No.34 Madhabhai Viththalbhai Patel 168 to 168.10
142 |Accused No.35 Sureshkumar Baldevbhai Patel 169 to 169.5
143 |Accused No.37 Vishnubhai Prahaladbhai Patel 170 to 170.3
144 |Accused No.38 Rajendrakumar alias Rajesh Punjabhai|171to 171.13
Tribhovan Patel
145 |Accused No.40 Prahladbhai Jagabhai Patel 172 to 172.7
146 |Accused No.41 Rameshbhai Ramabhai Patel 173 to 173.10
147 |Accused No.42 Parshottambhai @ Paashaabhai174to 174.13
Mohanbhai Patel
148 |Accused No.43 Ashwinbhai Jagabhai Patel 175to 175.8
149 |Accused No.44 Ambalal Maganbhai Patel 176 to 176.22
150 |Accused No.46 Rameshbhai Prabhabhai Patel 177 to 177.2
151 |Accused No.48 Jayantibhai Ambalal Patel 178 to 178.12
152 |Accused No.49 Kanubhai Joitabhai Patel 179to 179.16
153 |Accused No.50 Ramanbhai Ganeshbhai Prajapati 180 to 180.8
154 |Accused No.52 Dahyabhai Kachrabhai Patel 181 to 181.6
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155 |Accused No.54 Mathurbhai Trikambhai Patel 182 to 182.11
Sessions Case No0.120 of 2008
156 |Accused No.7 Dahyabhai Vanabhai Patel 183 to 183.4
Sessions Case No.7 of 2009
157 |Accused No.9 Kalabhai Bhikhabhai Patel 184 to 184.6
158 |Complicity of each individual accused in 185
Acquittal Appeals
159 |Accused No.4 Narayanlal Sheetalmal Lakhwara 185-A
160 |Accused No.8 Rajeshkumar Amratbhai Prajapati 186 to 186.2
161 |Accused No.9 Bhaveshkumar Kanubhai Patel 187 to 187.3
162 |Accused No.12 Prahladbhai Somabhai Patel 188 to 188.3
163 |Accused No.17 Gordhanbhai Revabhai Prajapati 189 to 189.2
164 |Accused No.20 Ravikumar Amratbhai Prajapati 190 to 190.3
165 |Accused No.21 Babubhai Kantibhai Patel 191 to 191.3
166 |Accused No.22 Dineshkumar Baldevbhai Patel 192 to 192.3
167 |Accused No.25 Dahyabhai Varvabhai Prajapati 193to 193.5
168 |Accused No.26 Raghubhai Revabhai Patel 194 to 194.5
169 |Accused No.29 Chaturbhai Kanabhai Girdharbhai Patel 1195 to 195.10
170 |Accused No.36 Dashrathbhai Ambalal Dwarkadas Patel| 196 to 196.4
171 |Accused No.39 Baldevbhai Ranchhodbhai Dwarkadas| 197 to 197.4
Patel
172 |Accused No.47 Jivanbhai Dwarkadas Patel 198 to 198.2
173 |Accused No.51 Ashutosh (Pavankumar) Murlidahar| 199 to 199.2
Marwadi
174 |Accused No.53 Rameshbhai Baldevbhai Patel 200 to 200.2
Sessions Case No.120 of 2008
175 |Accused No.1 Babubhai Vanabhai Patel 201 to 201.2
176 |Accused No.2 Rameshbhai Kachrabhai Patel 202 to 202.2
177 |Accused No.3 Babubhai Kanjibhai Patel 203 to 203.7
178 |Accused No.4 Kanubhai Revabhai Patel 204 to 204.3
179 |Accused No.5 Natwarbhai Kachrabhai Patel 205 to 205.2
180 |Accused No.6 Ashwinbhai Baldevbhai Patel (Nagar)| 206 to 206.6
(Botham)
181 |Accused No.8 Joitaram Ramabhai Patel 207 to 207.4
Sessions Case No.7 of 2009
182 |Accused No.2 Laxmanbhai Dhulabhai Patel 208 to 208.1
183 |Accused No.3 Mahesh Jivanbhai Patel 209 to 209.5
184 |Accused No.5 Prahladbhai Varvabhai Prajapati 210 to 210.3
185 |Accused No.6 Jagabhai Jivanbhai Patel 211to 211.2
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186 |Accused No.7 Upendra Manilal Patel 212 t0 212.2
187 |Accused No.8 Sanjay Ambalal Patel 213 to 213.2
188 |Accused No.10 Govindbhai Mohanbhai Patel 214 to 214.4
189 |Accused No.11 Babubhai Gokaldas Patel 215to 215.1
190 |Applicability or otherwise of the provisions of section 218

149 of the Penal Code

191 |Applicability of other provisions of the Indian Penal|219 to 219.14
Code

192 |Final Order 220

1. A horrific, horrendous, gruesome and barbaric act came
to be committed at Sardarpura village in the dead of night on
1st March, 2002 between 11:30 pm to 02:30 a.m., when a
huge mob attacked Shaikh Mohalla, initially, by intense stone
pelting, and thereafter by vandalizing and destroying houses
and setting them on fire and pouring inflammable substances
like kerosene, petrol, etc. in the house of Mahemoodmiya
Hussainmiya, the only house with a concrete roof in the
mohalla, wherein the women and children residing in Shaikh
Mohalla and a few men had taken shelter, and setting it
ablaze, resulting in twenty eight persons being burnt to death
and several others being injured, out of whom, a few
succumbed to their injuries, while the others survived to tell
the tale about the incident.

2. In connection with the said incident, a first information
report came to be lodged on 2nd March, 2002 by one
Ibrahimbhai Rasulbhai Shaikh, who has lost thirteen members
of his family in the incident. The facts, as stated in the first

information report, are as follows:
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2.1 The first informant has stated that he is a resident of
Sardarpura, Shaikhvas, taluka Vijapur, and is a labourer. That
there are about fifteen houses belonging to Shaikh families in
their village and there are about fifty houses of Muslim
Pathans. On the previous day, that is, on 1lst March, 2002,
there was a declaration of Bharat Bandh on account of killing
of Hindus by Muslims at Godhra and hence, they were all at
home. At night at about 11:30, the Patels of the village had
broken the gallas [small cabins] and pelted stones and burnt
them and a mob of about one thousand Patels had pelted
stones on their houses and had come with weapons like sticks,
dhokhas, dharias in their hands and there was commotion,
whereupon, the police vehicle came in a little while and had
resorted to firing to disperse the crowd and hence, the mob
had fled. Thereafter, after some time, the mob of Patels got
together again and started burning the houses. The people of
the mob were throwing petrol and kerosene and indulging in
arson and were throwing stones and hence, they also
retaliated; however, since there were more members in the
mob, they were afraid and hence, had returned back and since
the lights were on, he had seen and recognized the following
members of the mob: (1) Patel Ambaram Maganlal, (2) Patel
Rajeshkumar Punabhai, (3) Patel Chaturbhai Kanabhai, (4)
Patel Rameshbhai Kantibhai, (5) Patel Jagabhai Davabhai, (6)
Patel Baldevbhai Ranchhodbhai, (7) Patel Rameshbhai
Gangaram, (8) Patel Sureshbhai Baldevbhai, (9) Patel
Chaturbhai Vitthalbhai, (10) Patel Rajeshkumar Karshanbhai,
(11) Patel Madhabhai Vitthalbhai, (12) Patel Rameshbhai
Prabhabhai, (13) Patel Bhikhabhai Joitabhai, (14) Patel
Bakabhai Mangalbhai, (15) Patel Kalabhai Nathabhai, (16) Patel
Rameshbhai Kanjibhai, (17) Patel Ashwinbhai Baldevbhai, (18)
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Patel Pashabhai Mohanbhai, (19) Patel Tulsibhai Girdharbhai,
(20) Patel Prahladbhai Jagabhai, (21) Patel Ashwinbhai
Jagabhai, (22) Patel Sureshbhai Ranchhodbhai, (23) Patel
Ramanlal Jivanlal, (24) Patel Jayantibhai Ambalal, (25) Patel
Jayantibhai Jivanbhai, (26) Patel Vishnukumar Prahladbhai, (27)
Patel Dashrathbhai Ambalal and (28) Patel Rameshbhai
Ramabhai. It is further stated that the above referred persons
had thrown stones at their houses and the members of their
families were hurt and he had sustained injury on the head, left
hand and left foot as well as on his back on account of stone
pelting. His son-in-law Mahemoodmiya Hussainmiya had a
pucca house and hence, for their safety, the ladies and
children and male members of their house had taken shelter
therein and he had stayed at his own house. The above
accused and the other members of the mob had vandalized
their houses and burnt them and caused damage to them and
after some time, the members of the mob had gone away and
he had gone to his son-in-law's house and seen that the
members of the mob had burnt the people who were hiding in
the house, out of whom, Rafigbhai Manubhai and Firoz
Maqgboolmiya, being alive, were taken out. In this room, his
wife Ruksana @ Jayda, his daughters Parveen and Razia had
died. Ashiyanabanu Asif Hussain was alive. She was rescued
and taken out. Sairabanu daughter of Abbasmiya Kesarmiya,
Yunushussain Sherumiya Rasulmiya, Arifhussain Manubhai
Shaikh, Sultanbhai Mahemoodmiya Hussainmiya Shaikh,
Javedmiya Mustufamiya Rasulmiya, Rasidabanu wife of
Jamalbhai Dosubhai, Idrishbhai Akbarbhai Shaikh,
Mehmoodabibi wife of Sherumiya Rasulmiya, Wahidabanu wife
of Nazirbhai Akbarbhai, Batubibi wife of Babumiya Motamiya,
Mumtazbanu wife of Magbool Hussain Kesarmiya, Faridabanu
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daughter of Maheboobbhai Hussainmiya, Mumtazbanu
daughter of Sherumiya Rasulmiya, Samimbanu wife of
Mustumiya Rasulmiya, Safarbanu wife of Mahemoodmiya
Hussainmiya, Hussainabibi wife of Hizbul Hussainmiya Shaikh,
Abbasmiya Kesarmiya Shaikh, Bismillabanu wife of Bhikhumiya
Kalumiya, Ruksanabanu wife of Abbasmiya Kesarmiya,
Zohrabanu wife of Manubhai Hussainbhai, Rifakathussain son
of Hizbulmiya Hussainmiya, Irfanhussain Mahemoodmiya
Shaikh, Bachumiya Nathumiya Shaikh and Sherumiya
Rasulmiya Shaikh had died.

3. Accordingly, a first information report came to be
registered vide Vijapur Police Station | - C.R. No0.46/2002.
Pursuant thereto, the investigation was initially carried out by
Shri K.R. Vaghela, whereafter, the investigation was handed
over to Shri R.D. Baranda and upon his transfer; the
investigation was handed over to Police Inspector Shri K.P.
Patel. Shri B.V. Jadeja, Deputy Superintendent of Police,
Visnagar was the Visitation Officer in this case who supervised
the investigation. During the course of investigation, the
Investigating Officer arranged for drawing of inquest
panchnamas, panchnamas of the scene of offence,
panchnamas of recovery of clothes of the deceased,
videography of the scene of offence and photographs, map of
scene of offence and various other panchnamas, reference to
which shall be made at a later stage, and also recorded the
statements of witnesses, most of whom, in the meanwhile, had
been shifted to different relief camps. Upon conclusion of the
investigation, the Investigating Officer submitted charge-sheet
in the court of the learned Judicial Magistrate First Class,

Vijapur on 27th July, 2002 against fifty-five accused persons,
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which came to be numbered as Criminal Case No.724 of 2002.
The case, thereafter came to be committed to the Court of
Sessions, where it was numbered as Sessions Case No.275 of
2002. At the stage when the case was pending for framing of
the charge, the trial was stayed by the Supreme Court in Writ
Petition (Criminal) No.109 of 2003, W.P. (Crl) No0.11-15/2003,
Transfer Petitions (Criminal) No0.194-202/2003, SLP(Crl.)
3770/2003, SLP (C) No0.7951/2002, and allied matters filed by
National Human Rights Commission (NHRC) in the Supreme
Court of India, on 21 November, 2003.

4. Subsequently, the Supreme Court passed an order dated
26th March, 2008 inter alia directing that an appropriate
notification shall be issued by the State Government regarding
creating a Special Investigation Team (SIT), the constitution of
which shall be as follows: -

1. Shri R.K. Raghavan, retd. Director of the CBI.

2. Shri C.B. Satpathy, retd. DG, Director, Uttar Pradesh

Police College, Moradabad

3. Ms. Geeta Johri

4. Shri Shivanand Jha

5. Shri Ashish Bhatia
The court further observed that officers at serial No.3 to 5 are
IG rank officers and directed that Shri Raghavan will be the
Chairman of the Committee and Ms. Geeta Johri shall be the
Convener. The Committee shall in its first meeting work out the
modalities to be adopted for the purpose of
enquiry/investigation. If any person wants to make statement
before the SIT for giving his or her version of the alleged
incidents, the SIT shall record it. Those who want to give their

version shall, in writing, intimate the Convener of the
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Committee so that the SIT can call him or her for the purpose
of recording his/her statement. The court further observed that
it was needless to state that the SIT shall not confine the
investigation by recording statements of those who come
forward or give his or her version and shall be free to make
such inquiries/investigation as felt necessary by it. One of the
cases in which such further investigation was ordered was
Sardarura (sic. Sardarpura), Mehsana Sessions Case
No0.275/2002 arising out of FIR N0.46/2002 dated 28.2.2002 of
Police Station Bijapur (sic. Vijapur), Mehsana. In compliance
with the above directions issued by the Supreme Court, the
Government of Gujarat issued a notification dated 01.04.2008
(Exh. 896) constituting a Special Investigation Team in terms
of the said directions. Pursuant thereto, by a FAX message
(Exh. 897) issued by Geeta Johri, I.G.P., C.I.D Crime, Member
and Convener, Special Investigation Team, Gandhinagar, Shri
G.V. Barot, Assistant Director, Anti Corruption Bureau,
Ahmedabad was directed to take over the charge of the further
investigation into Mehsana, Vijapur Police Station | C.R.
N0.46/2002 under section 173 (8) of the Code of Criminal
Procedure. During the course of investigation, the Special
Investigation Team published an advertisement in leading
newspapers in the State of Gujarat, inviting people to contact
the SIT in person or through written application, to give any
relevant information or evidence in connection with the
present case under investigation by the SIT, as a result
whereof, applications in this case were also received, and
statements of forty four witnesses including the complainant
and fifteen police personnel, were verified and their further
statements were recorded by the SIT, whereas statements of
thirty nine new witnesses were also recorded by it. Certain
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other steps were taken by the SIT, which included preparation
of an additional sketch with the help of the Revenue Circle
Inspector. Subsequently, upon conclusion of investigation, the
SIT submitted certain supplementary charge-sheets which
came to be numbered as Sessions Cases No0.120 of 2008, No.7
of 2009 and No.72 of 2010.

5. During the pendency of the trial, the original accused
No.10 of Sessions Case No.275 of 2002, viz., Patel Jayantibhai
Jivanbhai died and therefore, an order came to be passed
holding that the trial had abated qua him. Accused No0.19 -
Rohit Prajapati being a juvenile, an order came to be passed at
Exhibit-61 dropping him from framing of the charge in the
present case and it was ordered that his case be sent to the
Juvenile Justice Board, while the accused No.1 of Sessions Case
No.7 of 2009 - Patel Kantibhai Prabhudas had died and hence,
an order of abatement came to be passed vide Exhibits-540
and 543.

6. A consolidated charge came to be framed vide Exhibit-78
on 25™ August, 2010. The charge has been extensively
reproduced in the impugned judgment and order at pages
No.17 to 33 thereof. With a view to avoid prolix, the charge is
not reproduced hereunder. Suffice it to say that the accused
were charged with the commission of offences punishable
under sections 143, 144, 147, 148, 302 read with section 149
of the Indian Penal Code, section 307 read with section 149 of
the Indian Penal Code; sections 307, 323, 324 and 325 read
with section 149; sections 323, 324 and 325 read with section
149 of the Indian Penal Code, sections 395, 397, 396, 435,
436, 447, 448 read with section 149 of the Indian Penal Code;
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sections 447, 448, 336, 337 read with section 149 of the
Indian Penal Code; sections 336 and 337 read with section
295-A of the Indian Penal Code; section 153A and section 297
read with section 120-B of the Indian Penal Code.

7. With a view to bring home the charge against the
accused, the prosecution examined. in all. one hundred and
twelve witnesses out of whom, twenty six witnesses were from
Shaikh Mohalla where the incident took place, four Shaikh
witnesses were residing opposite Kapurvas, three of them
belonged to the Fakir community and were residing at the
entry point of Sardarpura, two witnesses were Pathans residing
at Pathan Mohalla, two witnesses were Ravals residing at
Ravalvas and one witness was from Sundarpur, eight witnesses
came to be examined from Memon, Mansuri and other
communities, twenty medical witnesses, seventeen panch
witnesses and twenty police officers came to be examined.
One witness each, came to be examined from the Forensic
Science Laboratory, Gujarat Electricity Board, Home
Department, District Magistrate’s Office and the Graveyard. A
Talati-cum-Mantri, Circle Officer, and a photographer were also
examined. The prosecution also produced a plethora of
documentary evidence as referred to in detail in paragraph 11
of the impugned judgment and order. By and large, the
documentary evidence is comprised of various panchnamas,
medico-legal certificates of the injured persons, postmortem
reports and ancillary documents, etc. After recording the
evidence, the learned Sessions Judge put the incriminating
material to each of the accused under section 313 of the Code
of Criminal Procedure, 1973 (hereinafter referred to as “the
Code”) and their response was in the nature of complete
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denial. The accused also filed detailed statements under
section 313 of the Code, reference to which shall be made at
an appropriate stage. In short, the accused pleaded not guilty
and sought a trial. During the course of hearing, on behalf of
the accused detailed memorandum of arguments under
section 314 of the Code came to be submitted raising various
contentions on various issues and dealing with the testimonies
of each of the important witnesses in detail. Along with the
written submissions, detailed charts in respect of each of the
relevant witnesses were submitted, setting out the names of
accused named by each witnhess in different statements
recorded by the police and the SIT and also in the applications
made to the SIT and the affidavits prepared by some witnesses
for tendering the same before the Supreme Court as well as in
the deposition and the names of such accused as were
identified by such witness. Detailed charts were also prepared
setting out facts in respect of each of the accused, as to which
witness had named him, and in which statement, and whether
he had been identified by such witness. Several other charts
were also prepared on behalf of the accused. However, the
record reveals that while detailed submissions were made
before the court by the learned Special Public Prosecutor, no
written submissions have been submitted on behalf of the
prosecution. After the hearing was concluded, on behalf of the
accused an application had been made for site inspection by
the learned trial Judge. Pursuant thereto, the learned trial
Judge visited the scene of offence on 16th June, .2011 and
prepared a memorandum (Exhibit-1081) recording details

about the site inspection.
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8. The trial court after considering the evidence on record
and the submissions advanced by the learned advocates for
the respective parties, by the impugned judgement and order
dated 9th November, 2011, held that the prosecution had
proved its case beyond reasonable doubt in respect of thirty
one (31) accused persons and while acquitting them of the
offences publishable under sections 120-B, 395, 397 and 396
of the Penal Code convicted them for the offences punishable
under sections 143, 147, 144, 148 and 302 read with section
149 of the Penal Code; section 307 read with section 149 of
the Penal Code, sections 323, 324 and 325 read with section
149 of the Penal Code; sections 435 and 436 read with section
149 of the Penal Code; sections 447 and 448 read with section
149 of the Penal Code; sections 336 and 337 read with section
149 of the Penal Code; sections 295A, 153A and section 297 of
the Penal Code and section 135 of the Bombay Police Act. The
trial court further held that the prosecution had failed to prove
its case beyond reasonable doubt qua thirty-one (31) accused
persons and acquitted them by giving them the benefit of
doubt. In the case of the rest of the accused being eleven in
number, the trial court held that the prosecution had failed to
prove the charge against them and acquitted them.

9. Against the impugned judgment and order the State of
Gujarat filed an application seeking leave to appeal being
Criminal Miscellaneous Application No0.2663 of 2012 which
came to be allowed by an order dated 27th April, 2012 and the
appeal preferred by the State, being Criminal Appeal No0.192 of
2012 came to be admitted. The Special Investigation Team
also filed an application seeking leave to appeal being Criminal
Miscellaneous Application No.1975 of 2012. The application
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came to be disposed of by an order dated 27th April, 2012 in
the following terms:

“1.The present application for leave to prefer an appeal
has been preferred by Special Investigation Team
(hearing after referred to “SIT” for short) against the
common judgment and order passed by the learned
Sessions Judge in Session Case nos. 275/2002,
120/2008, 7/2009, whereby the learned Session Judge
has acquitted 31 respondents, who are original
accused for the offence under section 143, 147, 148
and 302 read with sections 149, 307 and other
charged offences. We may record that the State has
also preferred an appeal being Criminal Appeal no.
192/2012 with Criminal Misc. Application No.
2663/22012 for leave to prefer appeal. Today, as per
the order passed by this Court in the aforesaid
Criminal Appeal with application for leave to prefer
appeal, leave has been granted to the State to prefer
an appeal and the appeal of the State being Criminal
Appeal no. 192/2012 has been admitted.

2. We have heard Mr. Anandjiwala with Mr. Suresh Shah,
learned Special PP for SIT. Peculiar circumstances in
the present application is that the application for leave
to prefer appeal has been preferred by SIT constituted
by the Apex Court as per its decision in case of
National Human Rights Commission Vs. State of
Gujarat and Ors reported in 2009 (6) SCC 342 and
more particularly the observation made by the Apex
Court at para 10 which is reproduced as under:

“10. We make it clear that SIT shall be free to
work out the modalities and the norms required
to be followed for the purpose of
inquiry/investigation including further
investigation. Needless to say the sole object of
the criminal justice system is to ensure that a
person who is guilty of an offence is punished.”

3. The aforesaid shows that constitution of SIT by the
Apex Court as per above referred decision is to ensure
that the person who is quilty of an offence is
punished. Attempts of the SIT in the present
application for leave to prefer appeal as well as in the
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appeal are to show that the learned Sessions Judge
ought not to have granted acquittal to the concerned
accused who are respondent Nos. 1 to 31 herein.
Further we find that there is no conflict in the stand in
the appeal preferred by the State as well as the
appeal of the SIT. Since, SIT has investigated into the
matter keeping in view the above referred
observation made by the Apex Court, if the leave is
granted to SIT more particularly when the State
appeal has also been admitted and the stand is
common against the acquittal granted by learned
Session Judge, it would be just and proper to grant
leave to SIT. Hence, leave granted. Application
disposed of accordingly."

10. During the pendency of the appeals, successive
applications for suspension of sentence pending appeal and
release on bail being Criminal Miscellaneous Application
No.2813 of 2015 came to be filed by some of the
appellants/accused under section 389 (1) of the Code, which
came to be rejected by an order dated 30th November, 2015.
Being aggrieved, the applicants approached the Supreme
Court in Petitions for Special Leave to Appeal (Crl.) CRLMP
N0.5221/2016 and allied matters. The special leave petitions
came to be dismissed by a common order dated 1st April,
2016, which reads thus:

“ORDER
Delay condoned.

We are not inclined to interfere with the order
passed by the High Court. However, we request the High
Court to decide the appeal within three months, if
possible. It will also be permissible for the petitioner to
move an application before the High Court for interim
bail on the ground of sickness. In case, appeal is not
decided within three months, the petitioner(s) may renew
the request for bail which shall be considered on its own
merits.
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The special leave petitions are dismissed.”

11. Accordingly, these appeals were taken up for hearing on
a day to day basis after the admission board was over. The
hearing commenced on or about 28™ June, 2016. Since the
entire record was read and re-read by the learned counsel for
the appellants/accused and lengthy submissions were made,
the hearing itself went on till on or about 9*" September, 2016
and hence, it was not possible to decide the appeals within
three months.

12. All these appeals arise out of the common judgment and
order dated 9th November, 2011 passed by the learned
Sessions Judge, Designated Court, Mehsana in Sessions Cases
No.275/2002, 120/2008, 7/2009 and 72/2010 and hence, the
same were taken up for hearing together and are decided by
this common judgment.

13. Criminal Appeal No.1 of 2012 has been filed by, in all,
twenty-nine (29) accused, viz., original accused No.l1, 2, 5, 6,
11, 14, 16, 18, 27, 28, 30 to 35, 37, 38, 40 to 44, 46, 48 to 50,
52 and 54 in Sessions Case No0.275 of 2002; Criminal Appeal
No.4 of 2002 has been filed by Patel Kalabhai Bhikhabhai,
original accused No0.9 in Sessions Case No.7 of 2009; Criminal
Appeal No.5 of 2012 has been filed by Patel Dahyabhai
Vanabhai, original accused No.7 in Sessions Case No0.120 of
2008; Criminal Appeal No0.140 of 2012 has been filed by
Gulamali Akbarmiya Shaikh, challenging the acquittal of Patel
Govindbhai Mohanbhai, original accused No0.10 in Sessions
Case No.7 of 2009; Criminal Appeal No.142 of 2012 has been
filed by lIbrahimbhai Rasulbhai Shaikh, Gulamali Akbarmiya
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Shaikh, Mustufamiya Rasulmiya Shaikh and Mohd. Sattar
Bachumiya Shaikh challenging the acquittal of original accused
No.12, 17, 21, 22, 25, 26, 29, 36 and 39 in Sessions Case
No.275 of 2002; Criminal Appeal No.148 of 2012 has been filed
by Ibrahimbhai Rasulbhai Shaikh and Gulamali Akbarmiya
Shaikh challenging the acquittal of original accused No.3 to 6
in Sessions Case No0.120 of 2008; Criminal Appeal No0.192 of
2012 has been filed by the State of Gujarat challenging the
acquittal of original accused No.4, 8, 9, 12, 17, 20, 21, 22, 25,
26, 29, 36, 39, 47, 51 and 53 of Sessions Case No.275 of 2002
as well as original accused No.1 to 6 and 8 of Sessions Case
No.120 of 2008, and original accused No.2, 3, 5t0 8, 10 and 11
of Sessions Case No.7 of 2009 and Criminal Appeal No.582 of
2012 has been filed by the Special Investigation Team
challenging the acquittal of original accused No.4, 8, 9, 12, 17,
20, 21, 22, 25, 26, 29, 36, 39, 47, 51 and 53 of Sessions Case
No.275 of 2002 as well as original accused No.1 to 6 and 8 of
Sessions Case No0.120 of 2008, and original accused No.2, 3, 5
to 8, 10 and 11 of Sessions Case No.7 of 2009.

SUBMISSIONS :

14. Mr. Y. S. Lakhani, Senior Advocate, learned counsel for
the appellants took the court through the entire depositions of
the witnesses as well as the relevant documentary evidence,
at length and in great detail. The reading of the evidence itself
took about three weeks. The learned counsel submitted that
though the incident is in the nature of a gruesome and ghastly
act allegedly done by a group of persons and the victims and
their relatives are justified in asking for justice and conviction
of offenders whose complicity is found in the offence, at the
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same time, the court would see that an innocent person or a

person who is apparently found to have been involved falsely

is not convicted. It was submitted that while appreciating the

evidence on record, the following fundamental principles are

required to be kept in mind:

(i)

(ii)

(iii)

(iv)

It is the prosecution which is obliged to prove the case

beyond all reasonable doubt against each of the
accused and should stand on its own legs. A primary
duty of the prosecution, therefore, is to prove all the

facts which are alleged, to the satisfaction of the
judicial mind.

The accused are not required to prove their defence
even if it is specifically set up and failure to prove the
defence would in no way strengthen the prosecution
case or put the prosecution on any better footing.

The burden on the accused to prove the defence is not
that heavy as that of the prosecution to prove its case
and the accused are only to show the court that the
defence that they are setting up is either possible or
plausible.

While appreciating the evidence of the witnesses, the
court would, of course, ignore and not attach much
importance to those minor, negligible and natural
contradictions as well as the omissions which have
intervened because of passage of time or because of
the reason that the witnesses are rustic or for the lack

of photogenic memory; however, if the contradictions,
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omissions and improvements are found to be
apparent, deliberate, major and substantial, which
definitely affect seriously the core of substratum of
the prosecution case, the court will not hesitate to
reject the entire testimony of the witness and will
place it out of consideration.

It is not the quantity but quality of evidence which is
required to prove the complicity of the accused in the
crime and for that, the nature of the evidence has to
be of sterling quality. The testimony of an unreliable
and/or untrustworthy witness cannot be used to
corroborate the testimonies of other witnesses of the

same nature.

(vi) When there are large number of accused and large

number of withesses, the court will examine the

evidence very carefully and with great caution, to rule

out all or any possibility of false or over implication of

the accused.

(vii)

If the court finds any reasonable doubt in the
prosecution case which is not fanciful, the court would
always give benefit of doubt to the accused.

14.1 Referring to the charge (Exhibit-78), the learned counsel

submitted that (1) there is no specific allegation or charge

against

any accused of having done a specific act or

committing a specific offence. In other words, there is no

allegation of any substantial act or offence, and (2) in the

entire charge, there is no allegation made against anybody of

Page 24 of 956

HC-NIC

Page 24 of 956 Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

having committed any offence or an act either on 27%
February, 2002 or 28™ February, 2002.

14.2 It was submitted that no evidence worth the name has
been found or has been deposed by any of the witnesses as to
- (1) who has killed whom, (2) who has attacked whom with
deadly weapons, (3) who has beaten whom, (4) which accused
set the cabins on fire, (5) which accused set the houses on fire,
(6) who entered the houses of withesses, (7) who has
committed the loot or robbery, (8) which accused has entered
the kabrastan (graveyard), (9) which accused caused damage
to the tomb, (10) who committed deliberate or malicious acts
intended to outrage the feelings of any class by insulting their
religion or religious feelings, and (11) who promoted enmity
between different groups on the ground of religion?

14.3 It was pointed out that while weapons and other articles
numbering sixteen, comprising of thirteen weapons and three
gallons came to be seized, the prosecution has failed to prove
the use of any of them against any of the accused. It was
submitted that the trial court has held that none of the articles
connect any of the accused with the offence and hence, the
entire evidence has not been believed. It was submitted that in
the absence of any substantive act having been committed by
any of the accused, the prosecution wanted to bring all the
accused within the sweep of section 149 of the Penal Code,
creating on them a constructive and/or vicarious liability.

14.4 Referring to the situation in the context of which the

incident had occurred, it was pointed out that on 27" February,
2002, the Sabarmati train incident had taken place because of
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which, communal riots had erupted in the entire State of
Gujarat. On 28™ February, 2002, a call for Gujarat Bandh was
given. On 1t March, 2002, a call for Bharat Bandh was given. A
majority of the Kar Sevaks who were affected in the Sabarmati
train carnage and who were injured and were victims of such
incident, hailed from Mehsana district. As admitted by the
police officers in their depositions, there are certain sensitive
centres like Visnagar, Vijapur, Kheralu, Vasai, etc. which were
badly affected because of the riots, and that, a number of
communal incidents were reported from these places. But in
Sardarpura, exceptional communal harmony prevailed. On 27%
February, 2002, on 28™ February, 2002 and even on 1% March,
2002, the witnesses did say that they had followed their daily
pursuits, went to the bazaar, opened up their gallas/shops,
even the Muslim witnesses have said that they have gone to
offer the namaaz until this incident occurred. During all these
three days, there is not a single case reported of any attack
made by any Hindu person upon the minority community.
Except the incident of burning the cabins on 28" February,
2002 in the late evening hours or at night, though reported,
the evidence is to the effect that it was not by the people of
Sardarpura. It was submitted that there is no evidence that the
incident of burning of cabins had taken place at the hands of
the people of Sardarpura.

14.5 It was further submitted that admittedly, there were
communal disturbances in village Sundarpur and many Muslim
families of Sundarpur have expressed their desire to stay at
Sardarpura, which place they had found to be the safest. PW-
70 Munsafkhan Pathan, who is a retired police officer, had
requested PSI Shri Parmar (PW-90) to arrange for the migration
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of those families from Sundarpur to Sardarpura and to place
them in Pathan Mohalla. On 1% March, 2002, in the evening
hours, arrangements were made by the PSI for the purpose of
shifting them and it has come in evidence that some of them
have come in vehicles and some of them have come on foot. It
was pointed out that during the course of transit from
Sundarpur to Sardarpura; none of the persons were attacked
though the village people knew that Muslims are coming from
Sundarpur to Sardarpura. It was submitted that Pathan Mohalla
is not an enclosed place and has no gates and hence, the
mohalla could have been a very easy and soft target for the
Hindu community of Sardarpura; however, no attack was made
thereon.

14.6 The attention of the court was invited to the maps at
Exhibits-420 and 421, prepared by PW-37 Babubhai Sathwara,
Circle Officer to submit that the maps do not disclose the
actual and real position of the scene of offence and that the
maps are not as per the scale. It was pointed out that the first
map was prepared about two and a half years after the
incident, and the second map was prepared after the SIT had
taken over the probe. It was submitted that from the evidence
of the witness, it is clear that the maps have been prepared
only on the basis of the panchnama of the scene of offence
and that there is no mention in either of the maps that the
same were prepared after verification of the spot. It was
submitted in the map (Exhibit-420), the measurements of any
of the houses except that of Mahemoodmiya are not reflected.
It was submitted that when the measurements are not taken,
and the physical position of the houses and the articles are not
stated in the panchnama, one cannot just rely on the
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panchnama. It was pointed out that the witness has not
measured the distance between the two rows of houses in
Shaikh mohalla. It was submitted that on a perusal of the map,
it appears that the houses in the opposite rows of houses are
equidistant, whereas from the cross-examination of the
withesses, it has been revealed that the houses of one row are
not equidistant from the houses in the opposite row and that
the distance between each and every house differs. Thus, the
map appears to have been prepared without even visiting the
scene of offence and as such does not reflect the true and
correct position of the scene of offence. It was submitted that
while preparing a map, it has to be on the actual basis of what
is found at the scene of offence and not on the basis of
panchnama. It was contended that since the maps are
prepared only on the basis of panchnama of the scene of
offence and they do not reflect the real and correct position of
the scene of offence immediately after the incident and that
these maps which are not even as per scale, cannot be relied
upon and read in evidence. It was submitted that the record
reveals that Munsafkhan Pathan's statement was recorded for
the first time on 6™ March, 2002. He, being a retired police
officer, is an experienced person and is said to have been
present soon after the incident, when the entire police force
had come, yet until 6™ March, he did not give his statement to
the police. The day on which his statement came to be
recorded, the complaint regarding burning of gallas on 28%
February by Hari Magan came to be lodged. It was submitted
that Munsafkhan appears to have guided the people and
dictated the complaint to Hari Magan as if the cabins were set
on fire by the Patels of Sardarpura. It was submitted that it is
the case of the witness that the complaint was then given to
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PSI Shri Parmar, who in turn has denied having received any
such complaint, and thereafter, the complaint was lodged on
6" March, 2002. it was submitted that a peace meeting is
stated to have been held at the residence of Munsafkhan in
connection with the incident of burning of cabins, where
people of different communities had gathered, including PSI
Shri Parmar. It was urged that all stories that have come later
are improvements engineered by this man with the help of an
NGO called Citizens for Justice and Peace headed by Ms.
Teesta Setalvad and assisted by Shri Raees Khan. According to
the learned counsel, Munsafkhan is the person who could see
that manipulations are made and the panchnama is not an
exception, which is shown to have been drawn on 3™ March,
2002 from 7:00 to 11:00 hours. Referring to the panchnama, at
Exhibit-424, it was submitted that the same has been very
craftily drafted with deliberate intention. Reference was made
to the panchnama of the scene of offence to point out that
while some of the houses were totally burnt, no damage was
caused to some houses and some houses were not burnt. It
was pointed out that even Bhikhumiya's house, which is
towards the Patel's houses, is also burnt and that on the side
towards the kabrastan also, there are houses which have not
sustained any damage due to fire, though the articles inside
are burnt and that a similar position exists in the case of the
houses in the opposite row. It was pointed out that damage on
both sides of Shaikh Mohalla has been caused by fire and on
both the sides, certain houses are not damaged.

14.7 Next, it was submitted that though Pathan Mohalla was a

soft target, it has not been attacked. The attention of the court
was invited to the fact that there are many vas (where people
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reside) in the village Sardarpura, viz., Memonvas, Mansurivas,
Nagorivas, Pathanvas and Shaikhvas, to submit that except
Shaikhvas, no attack has been made to cause injury to
anybody who was residing in these areas where the people
belonging to the Muslim community are residing. It was
submitted that all the vas/mohallas are open and there are no
gates. It was submitted that the attack which was made on
Shaikhvas was not made by the people of Sardarpura for the
reason that none of the areas where Muslims were residing
were attacked and that the people of Sardarpura had not
committed the offence in question. It was submitted that
looking to the pattern of attack, namely, entering Shaikh
Mohalla from the front and making an attack from the back
prima facie indicates that late in the night, the mob allegedly
has come from Sundarpur-Kamalpur road, reached the
kabrastan and the attack was made starting from the rear side
of Shaikhvas. It was submitted that if from Sundarpur one
takes the kabrastan road, then from the kabrastan, one can
directly come to the rear side of Shaikhvas and the mob from
Sundarpur did not have to come through the village, but could
have come from the rear side.

14.8 It was submitted that on 28™ February, 2002, a day prior
to the incident, another incident of causing damage and
setting on fire the cabins near the Panchayat office was
reported, wherein the cabins and gallas belonging to different
communities have been burnt. It was submitted that there are
two grounds to believe that this is not an act committed by the
people of Sardarpura. Firstly, that there is no charge against
the accused who are Patels of Sardarpura that they have
committed this offence on 28™ February, 2002 and secondly,
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that in communal events, the people belonging to the Hindu
community would not cause damage to the property of other
castes who also belong to the Hindu community. It was
submitted that at the relevant time, the mobs in communal
frenzy were moving around from village to village and since
shops belonging to all communities are destroyed, there is a
possibility of people from outside having come. It was
submitted that there is no evidence in the charge-sheet that
the incident of 28™ February, 2002 was committed by Patels of
Sardarpura. It was submitted that the possibility of this
incident having taken place at the hands of the people of
adjoining villages, particularly of village Sundarpur, cannot be
ruled out.

14.9 It was submitted that it has come in evidence that one
Mukesh Madha, a Kar Sevak from Sundarpur, who had escaped
from the Sabarmati carnage, arranged a meeting at Sundarpur
and instigated the village people and, in fact, in pursuance
thereto, an incident did take place at Sundarpur. The Muslims
of Sundarpur were not feeling safe, and hence, they had made
a request to one Himatkhan Taj Khan to be shifted to
Sardarpura, which they felt was safer. It was pointed out that
till 11:35 hours, no one was attacked at Sardarpura.

14.10 The attention of the court was invited to the
testimony of PW-84 Imtiyazali Hussainmiya Kureshi who has
been examined at Exhibit-657 and more particularly to
paragraph 3 thereof to point out that the said witness has
deposed that on the 28%, Mukeshbhai Madhabhai, who is a
member of the Bajrang Dal and had gone to Ayodhya for Kar
Seva, had convened a meeting at Sundarpur village where he
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had said that their Karsevaks had been killed and had
accordingly instigated them; and that he had further instigated
them that people from their mohalla were at Sardarpura and
that they should be killed. At that time, persons from the
village named in his deposition were present. Reference was
also made to the first information report registered vide
Vijapur Police Station I-C.R. No.54 of 2002 which had been
lodged by one Malek Himmatkhan Tajkhan against various
persons of village Sundarpur as well as to the first information
report registered vide Vijapur Police Station I-C.R. No0.62 of
2002, which had been lodged by one Panchal Babubhai
Ambalal against a mob of 500 Muslims. It was submitted that
having regard to the surcharged atmosphere in Sundarpur, and
considering the fact that Muslims had migrated to Sardarpura
as well as the complaint of Himmatkhan Tajkhan, there is a
possibility of the people of Sundarpur having come and
committed the offence. It was also submitted that there is a
positive evidence led by the prosecution to point out and
indicate that a large mob from Sundarpur had entered village
Sardarpura as a consequence whereof, lathi-charge was
resorted to, tear gas shells were burst and even firing was
resorted to by the police. The incident near the Panchayat
office took place at about 10 p.m. on 1* March and cabins were
burnt and the house of one Fakir was burnt at that time and
not the cabins at the corner of Shaikh mohalla. It was
submitted that there is definite evidence that cabins at the
panchayat office were burnt, which is substantiated by the
testimonies of as many as eight witnesses.

14.11 As regards the time of the incident, reference was
made to the testimonies of PW-90 Galbabhai Khemabhai
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Parmar (G.K. Parmar) to point out that PSI Parmar was there
throughout right from the afternoon and that PSI Rathod joined
him at about 8:30 p.m. Referring to the first information report
registered vide Vijapur Police Station I-C.R. No.45 of 2002
(Exhibit-856), it was pointed out that the same refers to the
offence that had occurred at 22:00 hours and came to be
registered at 23:50 hours. Referring to the testimony of the
police witnesses, it was submitted that the police had gone to
Vijapur in view of the fact that there was peace in village
Sardarpura and hence, the incident must have occurred after
11 o'clock. It was submitted that this being a contemporaneous
record namely, a first information report lodged by a police
officer which is proved on record, which the police officer says
in his deposition and is supported by other police witnesses,
there is no question of disbelieving it. It was submitted that
this piece of evidence has to be accepted as having been
proved and thereafter, the entire set of evidence leading to the
incident in question is required to be considered. Reference
was made to the testimony of PW-92 Jivagiri Vihagiri Goswami
to point out that he was with PSI Parmar in the mobile van. It
was submitted that the testimony of this witness further
substantiates that the incident occurred at 10 p.m. and
thereafter, they had made two rounds of the village and no
persons of the public were seen in the village and seeing that
the atmosphere had calmed down, they had gone off to
Vijapur. Reference was made to the testimony of PW-99
Krishnakumar Kantilal, an unarmed constable and more
particularly, paragraph 5 thereof to point out that he had
stated that approximately at about 10 p.m., they were at the
Panchayat office at which point of time, the mob of around one
thousand people had come from the direction of Sundarpur
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and another mob of around five hundred people had come
from the direction of Sardarpura and that they had resorted to
lathi-charge and rounds of firing, whereafter the crowd had
dispersed. During patrolling, they had seen two cabins and a
hand-cart burning. Reference was made to the testimony of
PW-101 Khodidas Govindbhai, a police constable attached to
the second mobile with Police Sub-Inspector Shri M.L. Rathod,
to point out that he had deposed that at about 22:00 hours at
night, at the time when they were patrolling, they had seen
two to three gallas burning at the corner of Shaikhvas. It was
submitted that it has come on record that till 23:50 hours there
was no other incident except the burning of cabins. Reference
was made to the testimony of PW-102 Laljibhai Arjanbhai Desai
who was discharging duties as a writer with Police Sub-
Inspector Rathod and was assisting him in the investigation,
wherein he has inter alia deposed that at 22:00 hours, they
were standing near the Gram Panchayat office when a mob of
about five hundred persons had come from the direction of
Sardarpura and another mob had come from the direction of
Sundarpur and had surrounded their mobile vans and that
upon the mob becoming uncontrollable, they had resorted to
bursting the tear gas shells and firing of rounds, whereafter,
the mob had dispersed. It was submitted that, therefore,
definite evidence has come from the testimonies of the police
officers as to what happened on that day at 10 p.m.

14.12 It was further submitted that from the testimonies
of the police, it is evident that the atmosphere was severely
surcharged in Sardarpura as well as other villages and that
people had gathered at the outskirts near the Panchayat office.
The evidence of the police officers gets further fortified by the
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evidence of the Superintendent of Police. It was submitted that
it is a well-settled legal position that the evidence has to be
read as a whole. It was submitted that all the police officers
and Superintendent of Police, have adduced positive evidence
to the effect that the mobs of different villages on foot were
gathering at a particular village and were making an attempt
to injure persons and cause damage to the properties. This had
also happened at the Panchayat office and bus-stand at
Sardarpura where a huge crowd is said to have come from
Sundarpur side with a view to commit the crime. Reference
was made to the testimony of PW-52 Hijbulmiya Hussainmiya
Shaikh to point out that in his cross-examination, it had been
elicited that at the time when he was at Prahladbhai's bhatta,
he had seen a mob coming from the direction of Sundarpur. He
has further admitted that on 1t March, 2002 in the evening, he
had seen a big mob from the direction of Sundarpur at about 6
to 7 in the evening and the mob was saying that wherever the
miyabhais are staying, they should be burnt. It was submitted
that this witness is a witness from the Muslim community,
residing in a different Shaikhvas and he also has confirmed the
fact that a mob had come from the direction of Sundarpur.
Reference was made to the testimony of PW-112
Gautamkumar Vishnubhai Barot (G.V. Barot), the Deputy
Superintendent of Police and Investigating Officer (SIT) and
more particularly, paragraph 75 thereof, wherein he has
admitted that prior to the incident taking place, many Muslims
from Sundarpur had come to Sardarpura. It was pointed out
that in paragraph 80 of his testimony, he has stated that the
mob which had come from Sundarpur had taken part in the
incident but had not burnt. It was submitted that the witness
as an Investigating Officer has come to the conclusion that
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people who had come from Sundarpur had participated in the
incident. It is reemphasized that all the police officers have
spoken in their examination-in-chief that the crowd had come
from the direction of Sundarpur, may be from Sundarpur or
other villages, which fact is supported by the testimony of the
Superintendent of Police, Mehsana, the Investigating Officer
(SIT) and even a witness from the Muslim community, which
clearly supports the theory of the defence which indicates a
plausible situation of the participation in the incident by
outsiders. It was contended that when there is a possibility of
participation of outsiders, whether it is physically or practically
possible is for the court to examine. It was submitted that the
atmosphere of Sundarpur was surcharged on account of the
hate speech of Karsevak Mukesh Madha and the court in the
quest of search of truth would surely ascertain as to whether
the possibility of the offence having been committed by the
outsiders from Sundarpur exists.

14.13 The attention of the court was invited to the
topography of the scene of offence with reference to the
testimonies of PW-38 Inayathussain, PW-39 Janmahammad,
PW-40 Mahammad Arif, PW-48 Sabirhussain Kadarmiya, PW-49
Igbalmiya Rasulmiya, PW-53 Kulsumbibi Kadarmiya, PW-54
Sharifmiya Bhikhumiya, PW-58 Sabirhussain Imam Fakir, PW-
70 Munsafkhan, PW-47 Ibrahimmiya Rasulmiya and PW-80
Ruksanabanu. It was submitted that from the testimonies of
the witnesses, it is clear that the impact of the attack was
found more on the rear side so far as burning, use of force,
etc., is concerned. Reference was also made to the testimony
of PW-110 Kakusinh Ranjitsinh Vaghela (K.R. Vaghela) and
more particularly, paragraphs 23 to 26 of his testimony as well
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as to the testimony of PW-88 Hasmukhlal Thakorlal Modi, the
Scientific Officer of the Forensic Science Laboratory, who has
carried out inspection of the scene of offence. It was pointed
out that the evidence of the witnesses reveals that there was
damage on the rear side also and that in fact, from the rear
side, the damage and impact is more severe. It was submitted
that the mob which is stated to have gathered at 10 o’clock
near the Panchayat office, which is said to have dispersed after
firing was resorted to, that mob has come again and used the
road leading to Kamalpur. Thus, the attack is possibly made
from the rear side. It was submitted that the defence set up by
the accused and the facts established on record also support
the case of the defence that the attack on Shaikh mohalla was
by a mob consisting of persons from village Sundarpur and
other villages.

14.14 As regards the nature of the evidence adduced by
the prosecution, it was submitted that the statements recorded
by the Investigating Officer have been recorded belatedly and
subsequently versions have been given in the affidavits filed
by some of the witnesses before the Supreme Court,
whereafter the witnesses remained silent for six years and
after the Special Investigation Team (SIT) came to be
constituted under the orders of the Supreme Court, a few of
the witnesses have sent applications which again indicate
improvements having been made, and subsequently, the
statements containing the improved versions were made
before the Special Investigation Team. It was submitted that it
has come on record in evidence that these witnesses were
taking shelter in relief camps after the incident; such relief
camps were administered by their community; and they were
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taken care of by the leaders of their community and assisted
by legal minds and there were also visits by the police officers.
It was submitted that it seems that initially most of the
witnesses have avoided and refused to give statements and
have, accordingly, deferred the process of giving statements to
a later date so that they could mould the story as per the
advice they had received. It was submitted that it has come on
record that at least eight to nine of the witnesses have
affirmed affidavits on 6™ November, 2003 for being sent to the
Supreme Court and that ready material was provided to them
for the purpose of affirmation. This ready material was
prepared under the knowledge and supervision of the
witnesses and hence, all of them would have known as to
where they were prepared, who prepared them, who got them
typed, who got them translated as many of them did not know
English. It was submitted that after six years, the witnesses
have come out with a revised and improved version in the form
of applications to the Special Investigation Team and in
pursuance thereof, their statements came to be recorded. It
was submitted that there are a large number of witnesses,
some of whose statements were recorded by the Investigating
Officer during the course of investigation, whereas statements
of other witnesses came to be recorded for the first time by the
Special Investigation Team. It has also come in evidence that
the witnesses had a number of opportunities to ventilate their
grievance, if any, or at least to say what they wanted to say
but they did not chose to do so or opt for it, therefore, the
conduct of the witnesses seems unusual and unnatural and
tacit silence has been maintained for years, which cannot be
excused on any count nor can any explanation thereto be
accepted.
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14.15 It was submitted that the question that arises for
consideration is whether the witnesses are reliable and
trustworthy. While evaluating their testimony, whether the
court can rely on them or whether limited sentences from their
testimony as has been done by the trial court while rejecting
the other part, can be used. It was submitted that there are a
large number of improvements in the testimonies of the
witnesses. The learned counsel invited the attention of the
court to an application made under section 311 of the Code by
one Raeeskhan Azizkhan Pathan at Exhibit-989, wherein it has
inter alia been stated that on 6™ November, 2003 when the
persons named therein came to their office, he had informed
Teesta on phone and she had spoken to each person briefly on
phone and their affidavits were prepared by her and were
mailed to him on his e-mail account by late evening and that
subsequently under her instructions, he had informed Mr.
Tirmizi who had sent Mr. Y.A. Shaikh, Notary to his office and
after taking print-outs of the affidavits on stamp paper, the
same were handed over to the notary and all the witnesses
signed them in his presence and that after the affidavits were
prepared, they were handed over to Mr. Tirmizi's junior and
that copies thereof were not given to anybody, including him.
It was submitted that it is a matter of record that an
application was made for bringing the affidavits on record,
which came to be rejected by the trial court. Moreover, some
of the witnesses themselves have stated that a part of the
facts mentioned in the affidavits are false and incorrect. It was
submitted that when apparent contradictions have been
brought on record, even considering the affidavits as previous
statements, the endeavour on the part of the accused is to
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point out the circumstances in which the affidavits were
prepared and filed before the Supreme Court, particularly
when none of the witnesses have been able to explain and
point out to the court as to how, when and where the affidavits
were prepared and who prepared them and who got them
typed.

14.16 The learned counsel for the appellants submitted
that the prosecution, with a view to prove its case against the
accused, has resorted to false stories by introducing theories
through the testimonies of witnesses with reference to the
people of the Patel community of village Sardarpura, to show
that they were pre-determined and acted in a pre-planned
manner with pre-meditation. It was submitted that the
prosecution has not brought on record any credible or
acceptable evidence that satisfies the ingredients of the
offences alleged against the accused persons and that false
theories are sought to be brought on record by the prosecution
which are as follows:

14.17 According to the learned counsel, the first theory
put forth by the prosecution is regarding the incident of setting
cabins on fire near the Panchayat office on 28" February,
2002. It was submitted that in the entire charge, there is no
reference to any incident of 28™ February, 2002 of setting on
fire the gallas and cabins. However, subsequently, with a view
to show that the main incident was a pre-planned and pre-
concerted one, the withesses have started putting up stories
that the Patels of Sardarpura have set the cabins on fire and
were out to damage the properties of Muslims and also to
cause injury to them, including taking their lives, as a
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corroboration to the main incident of 1% March, 2002. It was
submitted that there are three categories of witnesses:

(i) where the witnesses have not even whispered in their
depositions about the alleged incident of 28%™
February namely, PW-39, 49, 50, 51, 53, 55, 58, 59,
61, 66, 67, 73, 74, 78, 79, 80, 81, 84 and 85;

(ii) where though the witnesses have referred to the
incident of 28" February in their depositions, they
have not stated that they were set on fire by a mob
of Patels of Sardarpura namely, PW-40, 41, 42, 43,
44, 51, 52, 54, 57, 60, 63, 64, 65, 68, 75, 76 and 87;
and

(iii) those who have referred to the incident of 28"
February, and have said that it was done by a mob of
Patels of Sardarpura namely, PW-46, 47, 48, 56, 66,
69, 70, 71, 72, 77, 82 and 83.

14.17.1 Referring to the testimony of PW-46 Pathan
Sabirmiya Akumiya, it was pointed out that he is not a witness
to the main incident, and that neither has his statement been
recorded by the first investigating agency, nor has he
volunteered to give his statement at the relevant point of time
and that for the first time in his application dated 6™ May, 2008
addressed to the SIT, he has referred to the incident of 28™
February, 2002. However, thereafter, in his statement
recorded by SIT on 20" May, 2008, he has not referred to this
incident. Therefore, for the first time before the court, he has
stated these facts which he has not stated before the
investigating agency and thus, it is a vital omission on his part,
which is proved on record.
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14.17.2 Referring to the testimony of PW-47 Ibrahimbhai
Rasulmiya Shaikh, it was pointed out that while this witness
has stated about the incident of 28" February, 2002 in
paragraph 3 of his testimony, contradictions have been duly
brought out by the prosecution in the cross-examination. It was
submitted that in the first information report lodged on 2™
March, 2002, he has not referred to the incident of 28%
February; the local police had recorded two statements on 10%
March, 2002 and 1% June, 2002, wherein he has remained
silent about the incident. He has not referred to this incident
in his affidavit before the Supreme Court made on 6
November, 2003 nor has he stated so before the SIT in his
statement dated 11" June, 2008. Therefore, for the first time,
he has stated this fact before the court, which is a vital

omission that has been proved on record.

14.17.3 Reference was made to the testimony of PW-48
Sabirhussain Kadarmiya Shaikh to point out that while this
witness has deposed with regard to the incident of 28™
February, 2002, it has been brought out in his cross-
examination that in his statement recorded on 6 March, 2002,
he has not made any reference to this incident and hence, a
vital omission has been proved on record.

14.17.4 Reference was made to the testimony of PW-66
Akbarmiya Rasulmiya Shaikh, to point out that while this
witness has deposed with regard to the incident in paragraph 2
of his testimony, in his cross-examination, a contradiction has
been brought out that in his previous statements he had not
mentioned this incident. It was submitted that the witness has
deposed a fact which was not the case of the prosecution and
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he has confirmed the fact that he has not stated so in his
statement recorded by the police on 10™ March, 2002 as well
as in his statement recorded by the SIT.

14.17.5 Referring to the testimony of PW-69 Mahemoodmiya
Hussainmiya Shaikh, it was pointed out that while the witness
has deposed with regard to the incident of 28" February in
paragraph 2 of his testimony, this witness is not a witness of
the incident, despite which he says so. However, a vital
omission has been proved that he has not stated so in his
statement dated 6™ March, 2002.

14.17.6  Referring to the testimony of PW-71 Mangabhai
Ramabhai Raval, it was pointed out that the witness has
deposed with regard to the incident in paragraph 2, however, a
contradiction has been brought out in paragraph 8 of his
testimony that the entire portion has not been stated by him in
his previous statement. It was submitted that the local police
agency has not recorded the statement of this withess nor has
he volunteered to say anything. After the SIT came to be
constituted, an application came to be made in 2008 and in
pursuance thereto, his statement came to be recorded in May,
2008, wherein he has not stated such facts. Therefore, he has
deposed about the incident for the first time before the court.

14.17.7 Referring to the testimony of PW-72 Prahladbhai
Nathabhai Raval, it was pointed out that in paragraph 2 of his
deposition, he has stated that the Patels of their village had set
the gallas in the bazaar on fire, however, the fact that he had
not stated the same before the SIT in his statement dated 20
May, 2008 has been brought on record in his cross-
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examination. It was submitted that the omission has been
proved as a contradiction by the Investigating Officer.
Moreover, the statement of this withess was not recorded by
the local police at the relevant time nor did he volunteer to do
so and after the formation of the SIT, he sent an application
whereafter the SIT recorded his statement.

14.17.8 Reference was made to the testimony of PW-77
Badrunisha Akbarmiya Shaikh to point out that while she has
deposed with regard to the Patels of Sardarpura having set
cabins on fire on 28" February, 2002, in her cross-examination,
it has been brought out that she had not stated such facts in
her statements dated 6™ March, 2002 and 22" May, 2008,
therefore, the contradiction had been brought on record. It was
further pointed out that PW-82 Sabirabibi Sabirhussain Fakir
has stated with regard to the incident of 28™ February in her
examination-in-chief, however, in her cross-examination, a
contradiction has been brought out that she had not said so in
her statement dated 22" May, 2008. It was further pointed out
that similarly, PW-83 Sharifabanu Sabirhussain Fakir has
deposed with regard to the burning of the cabins by the Patels
of Sardarpura, however, it has come out from her cross-
examination that she had not stated so in her statements
dated 3™ March, 2002 and 24" June, 2008. It was submitted
that the fact that the incident of 28" February was at the
instance of Patels of Sardarpura has been stated for the first
time before the court to see that the main incident is
corroborated.

14.17.9 Referring to the testimony of PW-87 Patel Jitubhai
Chhaganbhai, who was the Talati-cum-Mantri of Sardarpura at
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the relevant time, it was pointed out that he has deposed that
at around 10:30, the cabins in front of the Panchayat had been
burnt on 28" February and that he had given a report to the
Taluka Panchayat office. The cabins belong to Hindus, Muslims,
Harijans, Patels, etc. It was submitted that the witnesses have
deposed that a mob of people of Sardarpura/Patels had set
these cabins on fire; however, if the mob of people of
Sardarpura or Patels wanted to set cabins on fire, they could
have easily identified the cabins/gallas belonging to Muslims
only. Since the incident is an outcome of communal riots,
Patels of the village would not set on fire any property
belonging to Hindus and would target only those properties
which belonged to Muslims. Therefore, the defence put up by
the accused is consistent with the theory that the incidents
that have occurred at Sardarpura have been committed by
mobs from village Sundarpur and other villages and that the
people of Sardarpura have not played any role. It was
submitted that coupled with the testimony of the above
witnesses, no charge has been framed for any incident of 28™
February against the accused persons and that till the charge-
sheet came to be filed, it was not the case of any of the
witnesses that the gallas were set on fire by the Patel
community on 28" February and therefore, there is no charge.

14.18 The learned counsel submitted that the second
major story created by the prosecution is in the nature of
existence of focus lights, halogen lights, etc. It was
emphatically argued that the introduction of light theory is a
major concoction by a number of witnesses, which would
ultimately affect the reliability and credibility of the witnesses.
It was submitted that as per the first information report, the
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alleged incident had taken place at Shaikhvas between 11:30
of 1%t March to 2:30 a.m. of 2" March whereas the charge
speaks of the incident of 9:30 to 2:30. It was submitted that
positive evidence has come on record to the effect that street-
lights of the village were not working as the electric connection
of the Panchayat was disconnected for non-payment of electric
dues. Therefore, the question that would arise is as to how the
witnesses could identify the accused late at night, that is,
virtually at midnight, in pitch darkness. It was submitted that
to answer this question, the prosecution has come out with a
story that two of the accused persons have fixed halogen lights
from the overhead electric wires of the electric poles on the
street and that the focus lights and the tubelights were fixed
from such electric line of the street and further that in the light
of flames of the jeep which was set on fire, the witnesses had
seen the incident. It was submitted that during the course of
submission of the first charge-sheet, the theory of availability
of light itself, either in the nature of halogen lights or focus or
tube-lights, was not put forth by the prosecution. Admittedly,
the place of incident at Shaikh Mohalla, particularly
Mahemoodmiya's house, is surrounded by the kabrastan and
the rearwalls of the house of another mohalla, whereas on the
public road, no street-lights were available and majority of the
houses in Shaikh Mohalla had no electric connection. Moreover,
there is no evidence that the light of any of the houses was on
and that in that light, the witnesses had seen the accused.

14.18.1 Reference was made to the testimony of PW-48
Sabirhussain Kadarmiya Shaikh to point out that the said
witness, in his deposition, has come out with a totally new
story, namely that on 28" February, 2002, he was at home
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with his family, when at around 7:30 in the evening, Patel
Ambalal Maganbhai and Amratbhai Somabhai Mahervadia from
Kapurvas opposite their house, were standing below the
electric pole opposite their house and Amratbhai Somabhai
climbed over the pole and joined the wires with the ends of the
tube-light and directly started the light and at that time,
Ambalal Maganbhai was standing near the pole and he and his
father and members of the family were sitting inside the
house, when Ambalal Maganbhai looked at his father and said
that now they would enjoy beating the bandiyas and after
uttering such words, he left. Reference was made to the cross-
examination of the said witness to point out that the defence
has brought out a contradiction, inasmuch as, the said witness
had not stated such fact in the statement recorded by the
police on 6" March, 2002. It was submitted that thus, the story
about light is created after eight years for the first time before
the court. It was submitted that the father of the witness is not
examined in this case and his mother Kulsumbibi who has
been examined as PW-53, is silent in this regard. It was
submitted that while this witness says that from Kapurvas in
front of his house, these two persons had come and were
standing near an electric pole opposite their house, he has not
stated this story in his immediate first version recorded on 6™
March, 2002 and for the first time, has come up with this story
in the court, after eight years. It was submitted that the
witness had added a further allegation for the first time that on
15t March, 2002, there was a focus light in Shaikh Mohalla. It
was contended that the witness for the first time has started
propounding a case that light was available and that in that
light, they could see the accused committing the offence,
which is also not stated in his statement dated 6™ March, 2002.
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It was submitted that on both aspects, contradictions have
been brought on record in his cross-examination, which has
been proved through the testimony of the Investigating Officer.

14.18.2 It was submitted that the next witness who has
been examined in support of the above theory is PW-54
Sharifmiya Bhikhumiya Shaikh, who has deposed that on 1st
March in the evening at around 7 o'clock, Amratbhai Somabhai
Mahervadia had put a halogen lamp on the electric pole and at
that time, he had said that today they would enjoy beating the
bandiyas. It was submitted that the witness has not stated as
to on which pole and situated at which place, the light was put.
He has also not stated about the utterances of these words as
alleged in his first statement dated 6™ March, 2002. Referring
to the cross-examination of the witness, it is pointed out that it
has come on record that the witness has not made any
grievance in this regard to anyone.

14.18.3 Referring to the testimony of PW-56 Ayubmiya
Rasulmiya Shaikh, it was pointed out that this witness has also
deposed that on 1% March, 2002, he had gone towards
Munsafkhan's house and while he was returning home, he had
seen the halogen lights on the street-lights focussed towards
their mohalla. Thereafter, he had asked Kanubhai Sarpanch
regarding the street-light bill having not been paid and he
[Kanubhai Sarpanch] had said that the light bill was paid and
had also said that now they would enjoy beating the Muslims.
He has further deposed that Wireman - Mathurbhai Trikambhai
had climbed up and started the lights and thereafter, he had
returned home. It was submitted that there is no evidence in
the entire record that there was any electric pole situated
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opposite the entrance of Shaikh Mohalla. It was contended that
while the witness refers to a street-light, admittedly, street-
lights were not available due to disconnection for non-payment
of bill by the Panchayat. It was submitted that the witness has
not mentioned as to at which point of time Wireman -
Mathurbhai Trikambhai had started the light and that the
entire version which is vital and important has not been stated
by him in his immediate version recorded by the Investigating
Officer on 10™ March, 2002 and such contradiction has been
brought out in his cross-examination, which reveals that four
vital facts have not been stated in his statement recorded by
the police. According to the learned counsel, the facts have
been improved deliberately as it was pitch dark on that night.

14.18.4 Reference was made to the testimony of PW-60
Bachumiya Imammiya Shaikh to point out that the said witness
has stated that on 28" February, 2002, at around 5 o'clock in
the afternoon, Wireman Mathurbhai Trikambhai had directly
started the light on the street-light pole at the entrance of the
mohalla and Becharbhai Odhavbhai and Kanubhai Sarpanch
were there below the pole. It was submitted that specific
evidence has come on record that street-lights were not
working and the entire set of facts were not stated by this
witness in his immediate version which was recorded on 3™
March, 2002 and that the contradiction has been brought on
record in the cross-examination of the witness, which has been
proved through the testimony of the Investigating Officer. It
was pointed out that the witness has made a reference to
Becharbhai Odhavbhai who is not even an accused in this case
and that on certain allegations against him, an application to
arraign Becharbhai Odhavbhai as an accused had been made
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pending trial, which came to be rejected. It was submitted that
Kanubhai Sarpanch being a known person, giving his name
was very easy and hence, he is sought to be implicated like
this by all the witnesses.

14.18.5 Reference was also made to the testimony of PW-65
Akbarmiya Nathumiya Shaikh to point out that the witness has
stated that on 28" February, 2002 between 5 to 6 o'clock in
the evening, Mathurbhai Trikambhai (Wireman), Kanubhai
Sarpanch, Becharbhai Odhavbhai had put focus lights on the
street-lights. It was submitted that in the cross-examination of
the witness, a contradiction is brought out, namely that, this
witness in his statement recorded on 10™ March, 2002 had not
stated this fact and that the witness has sought to involve
Becharbhai Odhavbhai, who is not even an accused and
Kanubhai Sarpanch. It was submitted that thus, there is a vital
omission on facts which has been proved as a contradiction
through the testimony of the Investigating Officer.

14.18.6 Reference was made to the testimony of PW-70
Munsafkhan Yasinkhan Pathan to submit that in his entire
examination-in-chief, the witness has not made any reference
to availability of light. According to the learned counsel, this
witness is the real mastermind who created the story. In his
statement recorded on 6™ March, 2002 he has not stated
anything about the existence of light, whereas in his cross-
examination, he has admitted that the street-lights of the
mohalla were working. It was submitted that even in his
affidavit affirmed on 31% March, 2004, he is silent about
halogen or focus lights and that he has created the story for
the first time in both his statements before the SIT dated 11™
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June, 2008 and 14" July, 2008. It was submitted that though in
both his statements before the SIT, he had stated about lights,
he has deliberately avoided saying so in the examination-in-
chief. Reference was made to paragraph 20 of the deposition
of this witness to point out that he has admitted that at the
time of the incident, the street-lights were not on.

14.18.7 Reference was also made to the testimony of PW-71
Mangabhai Ramabhai Raval to point out that the said witness
has deposed that late at night, mobs of Patels were seen and
that the focus lights were on. It was pointed out that no
statement of this witness was recorded at the initial stage by
the Investigating Officer nor had he volunteered to do so,
though he claims to be an eye-witness, and that after the
Special Investigation Team came to be constituted, he had
sent an application in 2008 and pursuant thereto, his
statement came to be recorded on 20" May, 2008. It was
pointed out that even in that statement which was recorded
after six years, the witness has not referred to the fact of focus
light being on so that he could see the incident even from a
distance of a hundred feet. It was pointed out that the
contradiction has been brought on record in the cross-
examination of the witness. According to the learned counsel,
this witness is a got up witness, who has been subsequently
brought into the picture.

14.18.8 Reference was made to the testimony of PW-86
Patel Dineshbhai Bhagwanbhai, the Deputy Engineer, UGVCL to
point out that the said witness has stated that there was a
possibility that a wire could have been connected; however, he
has stated that there was no evidence that there was a live
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wire. Moreover, the witness has not verified the actual position
at site. Reference was made to the queries raised by the SIT at
Exhibit-666 and the reply given by the witness dated 14™ May,
2008 (Exhibit-667) to submit that the opinion which the
witness has given is not stated in the reply, inasmuch as, no
opinion in that regard was sought for by the SIT. It was
submitted that admittedly, from the deposition of the witness,
it is proved that street-lights were not started till 22" June,
2002 and that the street-light cables and meters were
removed. It was further pointed out that the witness has
admitted that he had never visited Shaikh Mohalla and that he
has no personal knowledge about the position of the wires. It
was submitted that, therefore, the testimony of the said
witness, in no way, supports the prosecution case.

14.18.9 Reference was also made to the testimony of PW-87
Patel Jitubhai Chhaganbhai namely, the Talati-cum-Mantri of
Sardarpura to point out that the said witness has stated that
on the street-light poles, tubelights and bulbs have been fixed,
however, in February, the Panchayat did not pay the bills and
hence, the street-light connection had been disconnected by
the GEB.

14.18.10 Reference was made to the testimony of PW-90
Galbabhai Khemabhai Parmar who was discharging duties as a
Police Sub-Inspector at Vijapur Police Station, to point out that
the said witness in his examination-in-chief has stated that on
1t March, 2002 when they were patrolling, lights were on from
the Panchayat building till Shaikhvas and that the second time
between 1:45 to 2:00, the lights were shut off. It was argued
that being a responsible police officer, this witness should not
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have tried to support the case of the prosecution by deposing
incorrectly. It was submitted that the witness has deposed
regarding the light being on from the Panchayat building till
Shaikh Mohalla for the first time before the court. Referring to
the cross-examination of the witness, it was pointed out that a
specific question is put to him and the contradiction has been
brought out. Reference was also made to the testimony of PW-
91 Mahendrasinh Lalsinh Rathod (M.L. Rathod) to point out that
the said witness has also deposed that at around 8:30, when
they had gone to Sardarpura, the street-lights were on. It was
submitted that in his cross-examination, a contradiction has
been brought on record, namely that, the witness had not
stated this fact in his statement recorded by SIT on 17% June,
2008. Reference was further made to the testimonies of four
other police witnesses. Referring to the testimony of PW-99
Krishnakumar Kantilal, it was pointed out that the said witness
has deposed that when they were patrolling at Sardarpura
village for the first time, the tube-lights on the street-lights of
the Sardarpura village were on. The attention of the court was
drawn to the cross-examination of the witness to point out that
a contradiction has been brought on record to the effect that in
his statement recorded on 9" March, 2002, the said witness
had not stated that the street-lights were on and that when
they reached Shaikhvas, they had not seen halogen lights at
any place. It was submitted that thus, very conveniently, the
police officers have deposed in the same manner making an
attempt to support the prosecution case by making incorrect
statements. Therefore, purposefully, in his examination-in-
chief, for the first time after eight years, the witness has
deposed that on the first occasion when they had gone for
patrolling, the tube bulbs of the street-lights were on.
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Reference was made to the testimony of PW-100 Razakbhai
Allarakhabhai, an unarmed police constable to point out that
the said witness has stated that while patrolling, they had gone
towards Shaikh Mohalla where three cabins were burnt and
there were no persons and at that time, the street-lights were
on. Referring to the cross-examination of the witness, it was
pointed out that an omission has been brought out to the
effect that such statement had not been made in his statement
recorded on 9™ March, 2002. Reference was also made to the
testimony of PW-102 Laljibhai Arjanbhai Desai to point out that
the said witness has also, in line with the testimonies of the
other witnesses, stated that on the first occasion when they
went for patrolling, the lights in the village were on, and on the
second occasion at 1:45, the street-lights were shut off. It was
pointed out that in the cross-examination of the witnesses, it
has been brought out that in his statement dated 9" March,
2002, he had not stated the fact with regard to the street-
lights being on at the time when they first carried out
patrolling of Shaikh Mohalla. Reference was also made to the
testimony of PW-103 Ganpatbhai Narsinhbhai to point out that
the witness in his examination-in-chief has deposed that for
the first time, when they went for patrolling and resorted to
firing, the lights were on. It was pointed out that in the cross-
examination of the witnesses, the omission has been brought
out that in his statement dated 6™ March, 2002, he has not
stated that while they were patrolling, the street-lights were
on. Reference was also made to the testimony of PW-110
Kakusinh Ranjitisnh Vaghela to point out that in his cross-
examination, the witness has admitted that when he went to
Shaikh Mohalla, at that time, there was darkness at Shaikh
Mohalla as well as the adjoining areas. The witness has also
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admitted that they had carried out the rescue operation at
Shaikhvas in the light of the vehicles and batteries. It was
pointed out that the said witness has also admitted that he had
not seen any halogen lights put up at the scene of incident nor
had anybody pointed out the same to him. He has further
admitted that he had not investigated as to whether there was
any light at the scene of offence, and that, in his investigation
it has come out that there were no lights at the time of
incident at the scene of offence. While the witness has
thereafter stated that at the time of the incident, there were
lights but he had not seen the lights; however, verifying from
the record, the witness has stated that the fact regarding
existence of lights in Shaikh Mohalla has not been disclosed in
the statements of any witnesses. He has further deposed that
he has come to know from the persons residing at Sardarpura
that at the time of the incident, the lights were on. It was
submitted that the witness has not independently made any
investigation on the aspect of existence of any kind of light at
or near the scene of offence, be it focus lights, halogen lights,
tube lights or any other light, nonetheless he has tried to
support the prosecution case by stating that at the time of the
incident, the lights were on.

14.18.11 In support of his submissions, the learned counsel
placed reliance upon the decision of the Supreme Court in the
case of Bollavaram Pedda Narsi Reddy and others v.
State of Andhra Pradesh, (1991) 3 SCC 434, wherein the
appellants therein were admittedly persons with whom the two
witnesses had no previous acquaintance; the occurrence
happened on a dark night and the court observed that when

the crime was committed during the hours of darkness and the
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assailants were utter strangers to the witnesses, the
identification of the accused persons assumes great
importance. The prevailing light is a matter of crucial
significance. The necessity to have the suspects identified by
the witnesses soon after their arrest also arises. The court, in
the facts of the said case, held that in the absence of cogent
evidence that PWs 1 and 2 therein by reason of the visibility of
the light at the place of occurrence and proximity to the
assailants, had a clear vision of the action of each one of the
accused persons in order that their features could get
impressed in their mind to enable them to recollect the same
and identify the assailants even after a long lapse of time, it
would be hazardous to draw the inference that the appellants
therein were the real assailants. The court took note of the fact
that there was no whisper in the Ex-P-1 statement that there
was some source of light at the scene, and was accordingly of
the view that the omission could not be ignored as
insignificant. The court observed that when the Investigating
Officer had visited the scene, he made reference to the street
lights, petrol bunk light, etc. and whether the street lights and
the petrol bunk light had been burning at the time of the
occurrence and the spot where the incident happened was so
located as to receive the light emanating from these sources
were required to be made out by the prosecution. When this
significant fact was left out in the earliest record, the
improvement in the course of investigation and trial could be
of no avail. The court further held that when no natural light
was available and the street light was at a distance, it was
unlikely that the eyewitnesses by momentary glance of the
assailants who surrounded the victim had a lasting impression
and the chance of identifying the assailants without mistake.

Page 56 of 956

HC-NIC

Page 56 of 956 Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

The credibility of the evidence relating to the identification
depends largely on the opportunity the witness had to observe
the assailants when the crime was committed and memorize

the impression.

14.18.12 Reference was also made to the decision of the
Supreme Court in the case of Arokia Thomas v. State of
Tamil Nadu, (2006) 10 SCC 542, wherein, the court observed
that undisputedly, at the place of occurrence, there was no
electric light. In the first information report, it was nowhere
stated as to what was the source of light in which the
witnesses identified the accused persons. When the question
was put to PW-1 by the investigating officer during the course
of investigation as to whether he identified the accused
persons in torchlight, moonlit night or in the light of the
vehicle, he kept mum and nowhere stated before the police
that he identified the accused persons in the light of the
vehicle. For the first time, it appeared that PW-1 had disclosed
in his evidence before the Sessions Court after more than two
and a half years of the date of occurrence that he identified
the accused persons in the light of motorcycle. The court was
of the view that the evidence of the witness disclosing that he
identified the accused persons in the light of the vehicle was
highly doubtful, especially when this statement had been made
for the first time in the Sessions Court.

14.18.13 Reliance was also placed upon the decision of the
Supreme Court in the case of State of M. P. v. Ghudan,
(2003) 12 SCC 485, wherein the court agreed that the finding
recorded by the High Court that if really there was a tube-light
at the place of the incident by which the witness identified the
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respondent, then the investigating agency would certainly
have shown the existence of a tube-light and its placement in
the sketch because it was a very important fact mainly
because the identification of the accused was a vital factor to
be proved by the prosecution. The court was of the opinion
that the benefit of the omission to point out the existence of
such light in the sketch, should go to the accused.

14.18.14 It was submitted that from the above facts and
circumstances, in essence and substance, it is clear that an
improved version has been put forth by the witnesses
regarding putting up sources of light prior to the incident, at or
near the scene of offence, so as to show that the main incident
was a pre-planned and pre-concerted one with a view to
establish the charge of conspiracy.

14.19 The learned counsel next submitted that the third
theory put forth by the prosecution is as regards a meeting
held by Haresh Bhatt, leader of the Vishwa Hindu Parishad
giving a hate speech and distribution of trishuls by him. It was
submitted that this theory is sought to be propounded through
the testimony of PW-46 Pathan Sabirmiya Akumiya and PW-60
Bachumiya Imammiya Shaikh. Referring to the testimony of
Pathan Sabirmiya Akumiya, it was pointed out that the witness
has deposed that about twenty to twenty-five days prior to the
incident, Haresh Bhatt, leader of the Vishwa Hindu Parishad
had come to their village and had convened a meeting of
youth of the Patel community at the Mahadev temple at
Sardarpura. At that time, he was serving at the water works
and when Haresh Bhatt came, there was a mob of Patel youth
at the temple. He was standing and watching and Haresh Bhatt
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was giving a speech that “Muslims are a burden to Hindustan
and that they have no right to live in Hindustan and that this
time, if we get the opportunity and there are riots, not one
Muslim should remain alive” and thereafter, Haresh Bhatt had
distributed trishuls. Reference was made to the testimony of
the said witness to point out that an omission in the nature of
contradiction has been brought out in the cross-examination of
the said witness to the effect that he had not stated such facts
in his statement recorded by the police on 20" May, 2008 as
well as the application made before the SIT. It was submitted
that insofar as this witness is concerned, his statement was not
recorded at the relevant time and that it was only after he had
sent an application to the SIT on 6" May, 2008 that his
statement came to be recorded for the first time on 20™ May,
2008. It was submitted that at no point of time, this theory has
been placed by him, though he has claimed that he had seen
the speech being delivered by Haresh Bhatt and that for six
years, the witness has remained silent. It was pointed out that
the witness belongs to the Pathan community and was not a
victim and that he had a number of opportunities to inform the
authorities as regards these facts, but he did not do so. It was
submitted that there is no apparent logic behind this witness
coming out after six years and telling the Investigating Officer,
more so, because the Godhra incident was not anticipated and
that there was no question of any preparation being made in
advance. It was submitted that this theory is created after six
years just with a view to show the court that the incident is a
pre-planned and pre-conspired one. It was submitted that
there is no investigation on this aspect and that had this fact
been found to be correct, Haresh Bhatt would also have been

arraigned as an accused, whereas he has neither been
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arrested nor named as an accused or put to trial. It was
submitted that an attempt has been made after six years to
show that this is a pre-concerted and pre-planned attack by
the Patel community of Sardarpura.

14.19.1 Referring to the testimony of PW-60 Bachumiya
Imammiya Shaikh, it was pointed out that this witness has
deposed that on 27™ February, 2002, he was sitting under the
banyan tree at the entrance of his mohalla when three to four
vehicles came from the market and went towards Mahadeuv.
The vehicles belonged to Haresh Bhatt and leaders of the
Bajrang Dal and a meeting of Patels had been convened inside
Mahadev and trishuls were distributed, and Haresh Bhatt was
saying that if this time, there are riots, not a single Muslim
should escape and if they wanted weapons, they should ask
him. It was submitted that this witness has improved upon the
evidence of PW-46 Pathan Sabirmiya Akumiya to show that the
meeting was held on 27" February. It was pointed out that the
statement of this witness was recorded on 3™ March, 2002,
however, he did not refer to the incident and for the first time,
he has narrated the same in his application addressed to the
SIT. Referring to the cross-examination of this witness, it was
pointed out that subsequently, the witness has denied that in
his application dated 9™ May, 2008 and statement dated 10
May, 2008 before the SIT, he had stated that fifteen days prior
to the incident taking place on 27" February, 2002, he had
stated that Haresh Bhatt and leaders of Bajrang Dal had come
to the neighbouring villages. He has also stated that he himself
has not witnessed Haresh Bhatt coming, but that Igbalbhai had
informed him. It was submitted that this witness has stated
before the SIT in both the statements that fifteen days prior to
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27™ February, 2002, Haresh Bhatt and leaders of Bajrang Dal
had come. He has thereafter improved upon the version and
lastly, he has stated that he has not seen Haresh Bhatt coming
and that Igbalbhai had told him about it. It was submitted that
in these circumstances it is apparent that the theory of Haresh
Bhatt having come and incited people is a got up one.

14.19.2 Referring to the testimony of PW-110 Kakusinh
Ranjitsinh Vaghela, it was pointed out that in the cross-
examination of this witness, it has come out that during the
course of his investigation, he had not learnt any fact about
Haresh Bhatt having distributed Trishuls at the Mahadev
Temple or that Naranbhai Lallubhai, MLA of Unjha had
organized a public meeting and given an inciting speech. It
was submitted that the witnesses, through their testimonies,
have engineered such circumstances which may lead the court
to believe that the incident is an outcome of a preplanned act.

14.20 It was submitted that the fourth theory put forth by
the witnesses to create evidence of a conspiracy, is the Bhajiya
theory. Referring to the testimony of PW-47 Ibrahimbhai
Rasulbhai Shaikh, it was pointed out that the witness has
deposed that on 1% March, 2002, they had gone to work in the
field and had returned to Shaikh Mohalla as the situation in the
village was tense and Basirabibi had met him and told him that
she had gone to the shop of Dahyabhai Vanabhai to buy gram
flour and that Dahyabhai Vanabhai had told her that they may
eat as many Bhajiyas as they like today, however, from
tomorrow, they might not get to eat them. The attention of the
court was invited to the cross-examination of the said witness
to point out that an omission has been brought out in the
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nature of contradiction to the effect that the witness had not
stated regarding the said incident in the first information
report dated 2" March, 2002 as well as his statements dated
10" March, 2002 and 1% June, 2002. It was submitted that
therefore, for the first time in the affidavit and in the year 2008
before the SIT, this theory of Bhajiya appears after six years. It
was submitted that in the affidavit submitted before the
Supreme Court, the name of the shop owner has been
mentioned as Dahyabhai Hirabhai, whereas no such person is
an accused in this case. Reference was also made to the
testimony of PW-78 Basirabibi Bachumiya Shaikh, wherein she
has deposed that at 5 o'clock in the evening of 1% March, she
had gone to purchase gram flour from the shop of Dahyabhai
Vanabhai and he had asked her as to what she wanted to do
with the flour and she had informed him that she wanted to
make Bhajiyas, whereupon Dahyabhai Vanabhai had told her
that for the last time today, they may eat Bhajiyas. Tomorrow,
they would eat only provided they would remain alive.
Referring to the cross-examination of the witness, it was
pointed out that an omission has been brought out to the
effect that in her statements dated 17" April, 2002 and 11*
June, 2008 she has not stated such facts. It was further pointed
out that the first statement of this witness was recorded on
17" April, 2002, that is, forty-six days after the incident and
even at that point of time, she has not stated this fact and for
the first time before the SIT on 22" May, 2008, she has
referred to such incident. It was submitted that therefore,
considering both these depositions together, it transpires and
comes on record that this theory was first introduced by the
complainant in his first affidavit dated 6™ November, 2003
after more than nineteen to twenty months of the incident and
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for him, this incident is in the nature of hearsay only. It was
submitted that Basirabibi does not refer to the incident in her
initial statement recorded by the police and after the affidavit,
when the SIT came to be constituted and further investigation
was carried out, Basirabibi had the opportunity to introduce
this theory in May, 2008. It was contended that the sole
purpose for introducing such facts is that the prosecuting
agency wanted to show the court through the witnesses, that
this was a pre-concerted and pre-planned act.

14.21 The learned counsel further submitted that another
theory put forth by the prosecution through the testimony of
PW-46 Pathan Sabirmiya Akumiya is the water pump keys
story. It was pointed out that this witness is the only witness
introducing this theory. Referring to the testimony of the said
witness, it was pointed out that he has deposed that on 1*
March, 2002 at around 8 o'clock, Becharbhai Odhavdas Patel
had come to take the water-works keys from him, but he had
not given it to him and hence, he had gone and thereafter, at
around 08:30 at night, he had come again and said that
Sarpanch had called for the keys and had taken away the keys
from him. It was submitted that the statement of this witness is
not recorded by the first investigating agency, nor did he
volunteer to give his statement till the SIT was constituted.
Therefore, for the first time in his application dated 6™ May,
2008 to the SIT, he has introduced this theory. It was
submitted that by virtue of introducing this theory, the
prosecution wants to establish that in anticipation of the attack
on Shaikh Mohalla, keys of the water-works were taken from
the bore operator to show that it was pre-planned and pre-
concerted act.
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14.22 It was submitted that the next theory propounded
by the prosecution is that Naranbhai Lallubhai Patel, MLA of
Unjha, had given a speech inciting the Patels of Sardarpura. It
was submitted that this theory was brought in by PW-47
Ibrahimbhai Rasulbhai Shaikh. Referring to paragraph 13 of his
evidence, wherein the witness has been cross-examined, it
was pointed out that this witness in his affidavit before the
Supreme Court has introduced a story regarding Naranbhai
Lallubhai Patel in paragraph 29 thereof, but in a query raised
by SIT in respect thereto, when he was confronted in respect of
the contents of the affidavit, he replied that he did not know
Naranbhai Lallubhai Patel, MLA, nor did he know anything
about holding of any meeting. Referring to the contents of
paragraph 12 of his testimony, it was pointed out that the
witness has understood what has been stated by him in his
affidavit which was translated in Gujarati and he affirmed it
after understanding the contents thereof. Secondly, he cannot
give any answer in relation to who prepared the affidavit,
where he got it typed and before whom it was notarized etc.
Thirdly, the witness has admitted that he had visited the office
of Citizens of Justice. It was submitted that when the witness
has clearly stated in his statement to SIT in response to a
question put to him with reference to the averments regarding
Naranbhai Lallubhai Patel, that he did not know Naranbhai
Lallubhai Patel, nor did he know about the meeting held etc., it
is apparent that on vital and material facts, the allegations,
averments were not made by the witnesses but they were
created by outsiders which clearly supports the defence
version. Reference was also made to the testimony of PW-49
Igbalmiya Rasulmiya Shaikh, to point out that the witness has
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deposed that three days prior to the incident, Naranbhai
Lallubhai, who was the MLA of Unjha, had come to Mahadev
Temple at Sardarpura and had held a meeting of Patels. The
Patels were saying in the mike that Naranbhai Lallubhai would
say two words. At that time, Naranbhai Lallubhai had said that
the Government was theirs and they may do as they please.
He has further deposed that he had heard him while he was
sitting at his cabin at the entrance of Shaikh Mohalla. It was
pointed out that the statement of this witness was recorded on
10" March, 2002; however, he has not stated so at the first
opportunity.

14.22.1 Reference was made to the testimony of PW-90
Galbabhai Khemabhai Parmar to point out that the said witness
has admitted that in his statement dated 16™ June, 2008, he
has stated that three days prior to the incident, Minister
Naranbhai Lallubhai Patel had held a meeting due to which,
fear had been created amongst the people belonging to
Muslim community and that in this regard, Nazirmahammed
Akbarmiya Shaikh had represented on 28" February, 2002,
near the entrance of Shaikh Mohalla with regard to the fear felt
by the Muslim community and that he had told them that they
were there and that nothing would happen to them. In this
connection, the witness has stated that on 28" February, 2002,
nobody from Shaikh Mohalla had met him and no such
representation was made to him and that he does not know
Nazirmahammad Akbarmiya Shaikh. Referring to the testimony
of PW-110 Kakusinh Ranjitsinh Vaghela, it was pointed out that
the said witness has stated that in his investigation, no facts
had been revealed with regard to Naranbhai Lallubhai Patel,

MLA of Unjha having given any inciting speech. It was
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submitted that Naranbhai Lallubhai Patel is not an accused in
this case. The investigating agency has found the allegations
with respect to Naranbhai Lallubhai and his meeting to be not
reliable and sufficient to take any action against him, but the
witnesses have tried to bring in this theory at a belated point
of time to show that it is pre-concerted and pre-planned act on
the part of the accused.

14.23 It was submitted that the next theory propounded
by the prosecution is that a witness is asked to remove his
cabin for the risk of burning fodder. Reference was made to the
testimony of PW-60 Bachumiya Imammiya Shaikh to point out
that the said witness has deposed that four days prior to 27
February, 2002, he was sitting at Rafigbhai's galla and at that
time, Raghubhai Revabhai had come and told him that his
cabin was touching his house and that he should lift it from
there as the fodder was stored in his house which would get
burnt. Referring to the cross-examination of the witness, it was
pointed out that this witness has not stated these facts in his
statement recorded on 2" March, 2002 before the police and
that the contradiction has been proved through the testimony
of the Investigating Officer. It was, accordingly, submitted that
the witness has come out with these facts for the first time in
his application dated 9™ May, 2008 to the SIT. By introduction
of this theory belatedly, the witness has tried to falsely
implicate as many persons as possible in this incident.

14.24 It was submitted that yet another theory put forth
by the prosecution is forcing and asking the witnesses to close
down their cabins. Referring to the testimony of PW-60
Bachumiya Imammiya Shaikh, it was pointed out that this
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witness has deposed that on 28" February, 2002, there was a
call of Gujarat Bandh and that in the morning at around 10
o'clock, he was sitting at his galla, at that time, Patel
Rajeshbhai Punjabhai, Rameshbhai Kantibhai, Maheshbhai
Jivanbhai had come and had said that as there is a call of
Gujarat Bandh, he should close his galla. Rameshbhai
Kantibhai had caught hold Rafigbhai from the waist and
thereafter, those people had gone towards Mahadev. Referring
to the cross-examination of the witness, it was pointed out that
these facts were not stated by the witness in his statement
dated 3™ March, 2002 recorded by the police. It was submitted
that even the factum of the accused going to Mahadev is
sought to be brought to show the intention of Patel community
of Sardarpura to do something. It was submitted that these
facts are not stated in the statement dated 3™ March, 2002
recorded by the Investigating Officer and that this fact is
mentioned for the first time before the SIT in his application
dated 9™ May, 2008. Referring to the testimony of PW-62
Rafigmiya Mohammadhussain Shaikh, it was submitted that
this witness has stated that on 28" February, 2002 in the
morning at around 9 to 10 o'clock, he was at his cabin, when
some persons belonging to the Patel community had come and
were getting the shops and cabins shut and they had also
come to his cabin and had told him to shut his cabin and that if
he did not close his cabin, they would burn it. That he had shut
his cabin and at the time when he was closing the cabin, the
Patels were hurling abuses and had entered into a scuffle with
him and that the members of his mohalla had come, and
Rameshbhai Kantibhai, Sureshbhai Baldevbhai, Rajeshbhai
Punjabhai had all entered into a scuffle with him and that he
had left the scuffle and had gone to his house in the mohalla.
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That at that time, the mob had gone towards Mahadev temple.
Referring to the cross-examination of the witness, it was
pointed out that a contradiction is brought out and that this
witness in either of his statements dated 10" March, 2002 or
10" May, 2008, has not stated about this incident and has
deposed such facts for the first time in the court after eight
years.

14.25 Next, it was submitted that yet another theory has
been propounded by the prosecution with regard to shifting of
shop and goods in the shops. Reference was made to the
testimony of PW-63 Bhikhumiya Kalumiya Shaikh to point out
that the said witness has deposed that on 28™ February, 2002,
gallas were burnt in the bazaar. Thereafter, they had come
home, and at around 4 o'clock, he had gone to the bazaar, at
that time, Shankerbhai, who had a shop adjoining the shop of
Anifbhai Abdulbhai, was lifting the stock from his shop and that
he asked him as to why he was suddenly emptying his shop
and he said that he was to take another shop on rent and that
the goods were to be kept in the compound of Mahakali
Mandir. Thereafter, they had returned. Referring to the cross-
examination of the witness, it was pointed out that in his
statement dated 10" March, 2002 recorded by the police, he
has not stated such facts. It was submitted that two
statements of this witness have been recorded. In the first
statement dated 10" March, 2002, he has not come out with
any such facts and for the first time when his statement is
recorded by the SIT on 10" May, 2008, the witness has
narrated these facts. It was submitted that this is yet another
attempt on the part of the prosecution to show that the main
incident was a pre-planned and pre-concerted one.
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14.26 It was submitted that the next theory advanced by
the prosecution is regarding a conversation between accused
No.49 and Becharbhai Odhavbhai. Referring to the testimony
of PW-68 Gulamali Akabarmiya Shaikh, it was pointed out that
the witness has deposed that on 27" February, 2002 in the
evening at around 4 o'clock, he was doing colour work at the
Jain Derasar, Sardarpura. He was working in the front, outside
the Derasar and on that day in the evening at around 4 o'clock,
Ambalal Maganlal Kapur and Becharbhai Odhavbhai passed
from there and they were talking about cutting the bandiyas.
The attention of the court was invited to the cross-examination
of the said witness, to point out that it has been elicited that in
both his statements dated 10" March, 2002 and 10 May, 2008
as well as in his applications dated 9™ May, 2008 and 11* April,
2008, the witness has not stated these facts. It was pointed
out that this witness has also referred to a conversation
between PW-68 and PW-57 about Mukeshbhai Dahyabhai, viz.,
that on 1* March, 2002, after the gallas had been burnt in the
village, he had come home and in the evening at around 5:00
to 5:30 hours, they were sitting at the entrance of the mohalla,
at that time, Mustumiya Rasulmiya had gone to the shop of
Dahyabhai Vanabhai and upon returning, he had told him that
Dahyabhai’s son, viz., Mukeshbhai Dahyabhai had said that
today, they may eat as much as they like. That when he had
asked Mustufabhai, he replied that he did not know anything in
this regard. It was pointed out that these facts have not been
stated by this witness in his statements referred to
hereinabove as well as the above referred applications and
that he has stated these facts for the first time before the

court. It was submitted that moreover, PW-57 Mustufamiya

Page 69 of 956

HC-NIC

Page 69 of 956 Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

Rasulmiya Shaikh is silent about this fact and does not say
anything regarding Mukeshbhai Dahyabhai having said such a
thing. It was submitted that thus, PW-68 Gulamali Akbarmiya
Shaikh has created a story which was not part of the record,
which shows how the witnesses have created the stories one
after the other.

14.27 The learned counsel submitted that one more
theory advanced by the prosecution is regarding a tractor
containing two, three or four barrels of kerosene and one
barrel of petrol parked on the road and such barrels being
carried by the accused. Reference was made to the testimony
of PW-71 Mangabhai Ramabhai Raval, who has deposed that
on 1t March, 2002 at around 9 o'clock, Ramabhai Mohanbhai
Patel had parked a tractor on the side of his house wherein,
there were two, three, four barrels of kerosene and one barrel
of petrol. Thereafter, he had seen Natubhai Kacharabhai Patel,
Jayantibhai  Ambaram Patel, Kalabhai Bhikhabhai Patel,
Bakabhai Mangalbhai Patel, Kantibhai Prabhudas,
Jitendrakumar Kantilal, Bhikhabhai Joitabhai, passing through
the road in front of his house. They had gone towards the
house of Kantibhai Prabhudas at Kapurvas and that he had
himself seen the cans of kerosene and that when they had
passed in front of his house, a smell was emanating and hence,
he had known. From Kantibhai Prabhudas's house, there are
two windows for going towards Kapur Mohalla, and from there,
they had gone to Shaikh Mohalla through Mahadev. It was
submitted that this witness's statement was not recorded at
the first point of time, nor did he volunteer to give his
statement at any point of time before 2008. This fact he has
stated for the first time in his application dated 7" May, 2008
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and in furtherance thereto, when his statement was recorded
by SIT, this fact was not stated by him in his statement dated
20" May, 2008, which clearly shows in what way the
applications and affidavits have been engineered at the
instance of somebody in respect of facts to which the
witnesses are in fact not witnesses. It was submitted that in
the cross-examination of the witness, a contradiction has been
brought on record and that this is the only witness who has
spoken about these facts. Moreover, Ramabhai Mohanbhai
Patel, who is stated to have parked the tractor, is not an
accused in this case.

14.28 The learned counsel submitted that the next theory
put forth by the prosecution is regarding taking away of bore
well account books. Reference was made to the deposition of
PW-78 Basirabibi Bachumiya Shaikh to point out that the said
witness has deposed that on 28" February, 2002 in the
evening, Jayantibhai Ambarambhai had come and had taken
the books of account of the bore well from her husband. It was
submitted that all these theories have been advanced for
bringing various accused within the sweep of the offence in
question. Referring to the cross-examination of this witness, it
was pointed out that a contradiction has been brought out,
viz., that the witness has not stated these facts in her
statements dated 17" April, 2002, 22" May, 2008 as well as
11" June, 2008 and therefore, for the first time in the court,
she has introduced this theory of the accounts book being
taken away to falsely implicate Jayantibhai Ambarambhai.

14.29 It was submitted that yet another theory advanced
by the prosecution is the “Kuber Tobacco theory”. The learned
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counsel referred to the testimony of PW-74 Sikandarmiya
Rasulmiya Shaikh to point out that the witness has deposed
that on 27" February, 2002, he had gone for doing labour work
in the agricultural field of Baldevbhai Vanzara and that upon
returning from the field, Kanubhai Joitabhai was sitting at the
galla of Ishwarbhai Gopalbhai and he had said that he (the
witness) would not get Kuber. That his people had burnt the
train at Godhra and that he would not get Kuber. It was
submitted that this theory has been got up to implicate
Kanubhai Joitabhai who is the Sarpanch of the village. It was
pointed out that at the relevant time, the statement of this
witness was not recorded by the police, nor had he on his own
given any statement. In his application before the SIT also, he
has not referred to this fact, but for the first time he has stated
this fact in the statement recorded by SIT on 22" May, 2008. It
was submitted that before the SIT, he has stated that
Ishwarbhai Gopalbhai had told him that he would not get Kuber
and now before the court, for the first time, he changes the
story to bring in Kanubhai Joitabhai. Referring to the cross-
examination of the witness, it was pointed out that the
contradiction has been proved.

14.30 The learned counsel submitted that another theory
put forth is that of electric current/wires joined with an iron rod
at the place of the incident. Reference was made to the
testimony of PW-48 Sabirhussain Kadarmiya Shaikh to point
out that the witness has deposed that at the time of the
incident, a long iron rod was there through which current had
been passed and that in the house, the rod had been kept in
the window through which the current was passing and that
the said rod touched the D.S.P. and he also felt the current and
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that the police had broken the lock on the door of the house
with a gun and the wire through which the current was passing
was also broken with the gun. From the said house, cries for
help were coming. Referring to the cross-examination of the
witness, it was pointed out that a contradiction has been
brought out to the effect that these facts were not stated in his
statement dated 6™ March, 2002 recorded by the police. It was
submitted that this fact has been stated for the first time in his
statement before the SIT on 10" May, 2008, after a period of
six years. Reference was made to the testimony of PW-46
Pathan Sabirmiya Akumiya to point out that the witness has
deposed that the police had taken them to the room of
Shaikhvas where the incident had taken place, that is,
Mahemoodbhai Ismailbhai's room and the D.S.P. was standing
there and the door of the room was opened. The D.S.P. had
gone towards the window of Mahemoodbhai's room and had
felt the current and the D.S.P. had said that the current was
flowing and upon his saying so, other policemen separated the
wires with a stick. Those wires appear to have been connected
with the pole in front of the house of Natvarbhai Pabhabhai.
Reference was made to paragraph 13 of the testimony of the
said witness to point out that a suggestion had been put to the
said witness that the above facts stated by him are not correct.
It was submitted that such suggestion was put to him because
his statement was not recorded by the police at the relevant
time and he had volunteered for the first time to give his
application on 6™ May, 2008, wherein these facts were
mentioned for the first time. It was submitted that both these
witnesses have brought this theory after six years of the
incident. Reference was also made to the testimony of PW-105
Anupamsinh Shrijaysinh Gehlot, District Superintendent of
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Police, to point out that the said witness had admitted that the
SIT had questioned him with regard to the people in Shaikh
Mohalla having suffered shocks from the electric wires. The
witness has admitted that they had carried out the work in the
light of the headlights of the vehicles and that at that time, he
had seen electric wires lying on the road of Shaikhvas and
several police staff had felt the current and hence, the wires
had been moved to the side with a stick. It was submitted that
the D.S.P. has not stated that he had received any shock on
account of an iron rod having been tied. He has stated that
several policemen had felt the current and removed the wires
with a stick, whereas no police officer had stated that he had
received electric shock. The panchnama of the scene of
offence and the panch witnesses also do not support this
theory in any manner. It was urged that therefore, the stories
are created to show how horrible the incident was that live
wire was placed there for electrocution. It was submitted that
the medical evidence also does not show that anyone had died
due to electrocution or had received any such injuries.

14.31 The learned counsel further submitted that the next
theory put forth by the prosecution is the four acid bottles
theory which has been narrated by the witness in his
statement before the SIT. Reference was made to the
testimony of PW-52 Hizbulmiya Hussainmiya Shaikh to point
out that the said witness has deposed that Patel Jagabhai
Jivanbhai, who was a member of the mob, had acid bottles with
him. Reference was made to the testimony of PW-90 Galbabhai
Khemabhai Parmar to point out that in his cross-examination,
he has admitted that in his statement dated 16" June, 2008, he
had stated that Hizbulmiya Hussainmiya Shaikh in his affidavit
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before the Supreme Court had stated that upon asking
Jagabhai Jivanbhai Patel as to why he was taking four acid
bottles with him, he had said that he was taking it for the
purpose of cleaning toilet. However, considering the
atmosphere and the circumstances at that time, he had told
him that they needed protection. It was submitted that in the
above affidavits and the applications submitted to the SIT at a
later point of time, all these theories are put up only with a
view to show that the people of the Patel community of this
village have pre-planned or conspired to do something against
the Muslim community.

14.32 It was submitted that one more theory propounded
by the prosecution to show that the incident was a pre-planned
and pre-concerted one is with regard to breaking Memon
Janbhai's shop by the Patels of the village and entering into
one Valikaka's house and causing damages. Reference was
made to the testimony of PW-72 Prahladbhai Nathabhai Raval,
to point out that the said witness has deposed that on 1*
March, 2002 in the evening at around 9 o'clock, he had
returned from Sundarpur and there were mobs of Patels going
around the village. He was at home and at around 10:00 to
10:30 hours, the shop of Memon Janbhai was broken and the
people entered Valikaka's house and were shouting, kill and
cut the bandiyas, and that his house was next door and that
they had abused his brother Gugabhai Nathabhai. It was
pointed out that the witness has further deposed that at
Valikaka's house, Jagabhai Nathabhai Bhotu, Bhikhabhai
Badarbhai, Talshibhai Haribhai, Ashokbhai Bhaktibhai,
Girishbhai Manilal, Talshibhai Haribhai, Jagabhai Ranchhodbhai,
Kanubhai Ranchhodbhai and others whose names are not
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known were present, and that those persons had resorted to
vandalizing the shop after which they had left. It was pointed
out that there are two aspects in relation to the testimony of
this witness, viz., that in the morning, the mobs of Patels were
roaming and the witness has tried to implicate eight persons
who are named herein. Referring to the cross-examination of
the witness, it was pointed out that an omission in the nature
of contradiction has been brought out in the testimony of the
said witness, viz., in his statement dated 20™ May, 2008
recorded by the SIT he has not stated these facts. It was
submitted that this witness's statement was not recorded by
the local police at the relevant time and that even in the
statement recorded by SIT after six years of the incident, the
witness has not mentioned these facts and for the first time
such facts have been mentioned before the court to support
and corroborate the prosecution case against the Patels of
Sardarpura. Reference was made to the testimony of PW-39
Janmahammad Ismailbhai Memon, to point out that this
witness does not say anything about this incident and on the
contrary, they had made an application within eight days from
the date of the incident which only refers to the damage
caused to their shop. Referring to the application (Exhibit-439)
made by the said witness, it was pointed out that the same
does not mention the name or community of people who had
looted and damaged the shop. Reference was made to the
testimony of PW-42 Altafhussein Valibhai Memon, to submit
that there is no reference to what has been deposed by
Prahladbhai Raval. It was pointed out that in the cross-
examination of this witness, it has come out that no damage
was caused to his shop and his house, and hence, there was
no question of Prahladbhai telling this fact to the court for the
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first time. Reference was also made to the testimony of PW-43
Arifbhai Valibhai Memon, to point out that in his cross-
examination, it has come out that no damage was caused to
his shop and house and that no injury had been caused to his

family members.

14.33 It was submitted that in its attempt to establish the
charge of conspiracy against the accused, the prosecution has
propounded yet another theory viz., four to five Patels and
accused No.38 had put a petrol soaked rag below the cabin of
PW-47 on 28™ February, 2002. Reference was made to the
deposition of PW-47 Ibrahimbhai Rasulbhai Shaikh, who is also
the first informant, to point out that the said witness has
deposed that on 28™ February, 2002, two to three cabins
belonging to Muslims and other lower communities had been
burnt in the market in the presence of Shri Rathod and Shri
Parmar and thereafter, four to five Patels had come to the
entrance of their mohalla and Rajeshbhai Punjabhai had put a
petrol soaked rag below his cabin and had thereafter left, after
which he had gone near his cabin and thrown away the petrol
soaked rag. Reference was also made to the cross-examination
of the said witness to point out that a contradiction has been
brought out to the effect that he had not deposed these facts
in the first information report dated 2" March, 2002,
statements dated 10" March, 2002, 1% June, 2002, 11* June,
2008 as well as affidavit dated 6™ November, 2003. It was
submitted that these facts have not been narrated by this
witness in any of these prior statements and hence, such an
incident is a got up incident merely with a view to show that
the main incident was a pre-planned one.
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14.34 The learned counsel submitted that the last theory
put forth by the prosecution is regarding two meetings said to
have been held at Munsafkhan Pathan's residence. The first
meeting is stated to have been held to file a complaint and the
second meeting was in the nature of a peace meeting.
Reference was made to the deposition of PW-70 Munsafkhan
Yasinkhan Pathan, to point out that the said witness has
deposed that on 1 March, 2002 in the morning, he was at
home, at that time, all those persons whose cabins had been
burnt had come to his house and as the Patels of their village
had burnt their cabins, they were discussing about lodging a
complaint. Amongst those who had gathered were Motibhai
Maganbhai, Haribhai Maganbhai, Mangabhai Ramabhai,
lliyaskhan Basirmiya, Dilshadmiya as well as the members of
their mohalla. Upon Haribhai Maganbhai saying that the
complaint be given as witnessed, he (the witness) had drafted
the complaint. On that day there was a declaration of Bharat
bandh and all forms of transport having been shut down, they
could not go to Vijapur. Upon making a phone call to the
Vijapur Police Station and informing them about the incident of
burning of gallas, from the police station they were informed
that PSI Shri Parmar was coming for patrolling at Sardarpura.
When he returned home after offering namaaz, PSI Shri Parmar
had come and the persons who had gathered in the morning
had also come, at that time, Haribhai Maganbhai had handed
over the written complaint to PSI Shri Parmar. Thereafter, since
from the atmosphere it appeared that mobs after mobs would
gather in the village and resort to violence, with a view to
ensure that there is no breach of peace and the incident of the
previous night is forgotten and there is harmony, there was a
discussion regarding calling the leaders of the village; and in

Page 78 of 956

HC-NIC

Page 78 of 956 Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

the presence of PSI Shri Parmar, Patel leaders of the village
were informed on telephone and in the presence of Shri
Parmar, they had visited the leaders of the Patel community,
and that Someshwar Shankarlal Pandya, Mafatlal Sundarlal
Chauhan, Motibhai Maganbhai Parmar, Keshabhai Mohanbhai
Raval, Mangalbhai Ramabhai Raval, Pathan Bachumiya
Bapumiya, Memon Janmahammad Ismailbhai, Kadarbhai
Ismailbhai, Prajapati Revabhai Shankarbhai, Prajapati Revabhai
Methabhai etc. belonging to lower communities had gathered
together. However, the former Sarpanch belonging to the Patel
community, viz., Patel Dashrathbhai Kacharabhai had come to
his (the witness's) house and at that time, the sitting Sarpanch
of the village, Patel Kanubhai Joitabhai had come and efforts
were made to call the leaders of the Patel community to
ensure that there are no riots in the village and at that point of
time, he said that it was not within his means and had left. The
learned counsel submitted that insofar as the first meeting is
concerned, various persons had attended the same. However,
except for Mangabhai Raval, no other witness has been
examined by the prosecution. It was submitted that in the
cross-examination of the witness, an omission had been
brought out, viz., that the above referred facts were not stated
by him in his statements recorded on 6% March, 2002, 11*
June, 2008 and 14™ July, 2008. It was submitted that the entire
set of facts of the first meeting, representation of five people
at the house of Munsafkhan, dictation and preparation of
complaint in the name of Haribhai Maganbhai, making a
telephone call to the Vijapur police station and then having
dispersed, and again having gathered in the afternoon and
having handed over the complaint to PSI Shri Parmar, have not
been mentioned in all the three statements referred to
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hereinabove. Moreover, in the affidavit dated 31 March, 2004
also, these facts have not been mentioned. Reference was
made to the testimony of PW-71 Mangabhai Ramabhai Raval,
who has deposed that from the cabins which had been burnt
on the previous day, his cabin as well as the cabins of Balabhai
Ramabhai, Prahladbhai  Ganpatbhai, Nayi Mangaldas
Gulabchand, Hansar Muslim, Munsafkhan, Jamal Dilshadmiya,
Motibhai Maganbhai Parmar, Haribhai Maganbhai Parmar,
Girish Mafatlal, Kantibhai Khemabhai etc. had been burnt.
Haribhai Maganbhai and all those whose cabins had been burnt
in the market had gathered together in the market and had
decided that something is required to be done with regard to
burning of their cabins and they had gone to Munsafkhan's
house. They had told Munsafkhan that their cabins had been
burnt and Munsafkhan made Haribhai Maganbhai give a
complaint. Munsafkhan had written the complaint as stated by
Haribhai Maganbhai. Reference was made to the cross-
examination of the said witness, to point out that these facts
have not been stated by him in his statement recorded by the
SIT on 20" May, 2008. It was submitted that out of five persons
named by Munsafkhan, Mangabhai Ramabhai is the only
person who has been examined. Mangabhai's statement had
not been recorded upto 2008, and that even when his first
statement was recorded by the SIT on 20™ May, 2008, he did
not come out with the story of the first meeting. Therefore, the
witness has come out with this story for the first time in the
court, like Munsafkhan himself, who has also deposed in this
regard for the first time in the court. It was submitted that as
far as second meeting is concerned, separate group of persons
are mentioned for holding a peace meeting; two persons
named have been examined, viz., PW-71 Mangabhai Ramabhai
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and PW-39 Janmahammad Memon. The other witnesses are not
examined and the two witnesses who are examined do not
refer to the second meeting at all. It was submitted that
through the testimony of PW-56 Ayubmiya Rasulmiya Shaikh,
whose name is not referred to as a person present or
participating in the second meeting for peace, the prosecution
has further come out with a case whereby this witness in his
examination-in-chief, comes out with a story which gives an
impression that he was present during the meeting held at
Munsafkhan's house. Reference was made to the cross-
examination of the said witness, to point out that an omission
had been brought out to the effect that in his statement dated
10" March, 2002, the witness had not stated these facts.
Reference was made to the testimony of PW-90 Galbabhai
Khemabhai Parmar to point out that the said witness has not
made any reference to any complaint having been given to
him by Haribhai Maganbhai, nor does he say that he had gone
to Munsafkhan's house. It was further pointed out that there is
no reference to Kanubhai Joitabhai having said that it was not
within his means to do anything. It was submitted that the
allegation against Kanubhai Joitabhai has not been proved on
record. It was further pointed out that in respect of the incident
for which the first meeting was held, a complaint was
registered on 6™ March, 2002, being Vijapur Police Station | -
C.R. No.51 of 2002. It was submitted that this
contemporaneous record which has come on 6™ March, 2002
does not refer to violent mobs of Patels of their village.

14.35 It was submitted that all these stories and theories

which are apparently got up, created and concocted, have
been attempted to be brought in for the first time either in the
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affidavits dated 6™ November, 2003 submitted before the
Supreme Court, applications made to the SIT in the year 2008,
or in the statements before the SIT in 2008, or for the first time
before the court. None of the stories have been told at the first
available opportunity by different witnesses. It was submitted
that this has been done deliberately and at the instance of
either NGO or somebody else to serve two purposes; firstly, to
show that the Patel community people of village Sardarpura
were enraged since the day prior to the date of incident and
did various things which indicated that they were pre-planning
or pre-conspiring some act, and secondly, to implicate as many
persons as possible under the name of different theories,
including those who are leaders of the community.

14.36 The next contention put forth by the learned
counsel for the appellants was as regards veracity of the first
information report lodged by PW-47 lbrahimbhai Rasulbhai
Shaikh. It was submitted that the first information report is not
a substantive piece of evidence and at the same time, it is not
expected that everything under the sun has to be mentioned in
the first information report, but the first information report
being one of the most important pieces of evidence has to be
filed at the first immediate available opportunity and has to
incorporate the important and vital facts. It was submitted that
from the evidence of the police officers, it has come on record
that a cognizable offence has been disclosed before 5:00 a.m.
on 2" March, 2002 and the police officers have reached the
place of incident at about 1:00 or 1:45 a.m. and that they were
there since then. Reference was made to the testimony of PW-
105 Anupamsinh Gehlot to point out that the said witness has
deposed that when they reached Shaikhvas at Sardarpura
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village, they had saved the people who were alive and had
sent the corpses of the deceased for postmortem and had seen
the houses, which had been set on fire, and from that, he felt
that a cognizable offence has been committed. He had not
lodged the complaint in respect of the cognizable offence, but
had instructed his Police Inspector to lodge a complaint. That
when two persons had told them that the room had been set
on fire and that there were people inside, he had not instructed
any of the police officers accompanying him to record the
complaint of any of the two persons and that he had not
instructed any officer to ascertain the facts from the said two
persons. It was submitted that when the entire set of facts
reveal a serious cognizable offence having been committed, it
was the lawful duty of the officer to record the first information
report immediately, for the reason that injured persons viz. the
victims who were injured in the incident as well as other
persons of Shaikh Mohalla were also present at the spot where
the D.S.P. remained present for more than three hours. More
so, considering the fact that the D.S.P. has also admitted that a
cognizable offence was disclosed, it was the duty of the officer
to record the complaint at the earliest. It was pointed out that
though the D.S.P. has stated that he had instructed the Police
Inspector to record the complaint, no complaint was recorded
by the Police Inspector. It was pointed out that the D.S.P. also
had a discussion in respect of the incident with the Collector,
Mehsana, in the morning at around 4:30 to 5:00 hours,
however, the first information report was not recorded, despite
the fact that it was the duty of the police officer to lodge the
complaint upon receipt of information of commission of a

cognizable offence.
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14.36.1 Reference was made to the testimony of PW-90
Galbabhai Khemabhai Parmar to point out that the said witness
has stated that on the night of 1st March, 2002, when they
reached Shaikh Mohalla, two persons had shown them the
house of Mahemoodmiya, however, they had not recorded the
statements of those two persons, nor had they asked them
their names or addresses. That he had not asked the said
persons anything with regard to the incident and that in
respect of the incident, the two persons had only shown the
house of Mahemoodmiya and told them that women and
children had been burnt inside. It was submitted that in the
cross-examination of the said witness, he has admitted that
during the rescue operation, he was also of the opinion that a
cognizable offence had been disclosed in respect of the
incident. It was submitted that even PW-110 Kakusinh
Ranjitsinh  Vaghela has admitted that in the primary
interrogation at the spot, disclosure of a cognizable offence
having been committed, was apparent. However, no one either
cared to register a first information report or record the
information obtained from the persons who were interrogated.
It was submitted that all the police witnesses have admitted
that there was disclosure of a cognizable offence when they
were at the spot at 02:30 hours on 2" March, 2002 and that it
is clear from the testimony of PW-90 PSI Shri Galbabhai
Khemabhai Parmar that they had reached Sardarpura at about
01:45 p.m. It was contended that thus, it is clear that though
the commission of a cognizable offence was known to the
police officers, they have neither given the complaint
themselves nor have they recorded the complaint of persons
who were interrogated. Even the initial interrogation as
admitted by the witnesses disclosed that a mob had attacked
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the house of Mahemoodmiya. It was submitted that there was
no disclosure at all that the mob from the village Sardarpura or
Patels of village Sardarpura had attacked the house of
Mahemoodmiya and therefore, the late filing of the first
information report or late recording of the first information
report, assumes importance.

14.36.2 Reference was made to the inquest panchnama
(Exhibit-198) of deceased Ashiyanabanu Ashighussain
Bachumiya Shaikh, to point out that the same was drawn at
07:00 to 07:30 a.m. on 2" March, 2002 in the presence of
panch witnesses by PW-93 Hargovandas Mohandas Sadhu, ASI.
The said witness in his cross-examination has admitted that
while drawing inquest on the dead body of Ashiyanabanu, it
was known to him that in the communal riots when the
deceased had received injuries, it can be said to be a
cognizable offence. It was submitted that it may be pertinent
to note that PW-55 Ashighussain Bachumiya Shaikh, in his
testimony, has claimed to be an eyewitness, despite which, he
has not disclosed anything to the ASI, nor has he taken any
steps for lodging the complaint. Moreover, he had also not
disclosed names of any of the accused at that point of time
and that the statement of the said withness appears to have
been recorded, long after the recording of the first information
report by the Investigating Officer (PW-110). It was submitted
that therefore, it is clear that in the present case, the first
information report (Exhibit-487) has been lodged after drawing
up of the inquest panchnama by PW-93 Hargovandas
Mohandas Sadhu, ASI. Reference was made to the decision of
the Supreme Court in the case of Ramesh Baburao
Devaskar and others v. State of Maharashtra, (2007) 13
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SCC 501, for the proposition that a first information report
cannot be lodged in a murder case after inquest has been held.
In the facts of the said case, the court noticed that the first
information report had been lodged on the basis of the
statements made by PW-11 to the informant himself at the
spot. The court was of the view that if the said prosecution
witness who claimed that he was an eyewitness was the
person who could lodge the first information report, there was
absolutely no reason as to why he himself did not become the

first informant.

14.36.3 Next, it was submitted that PW-110 Kakusinh
Ranjitsinh Vaghela, Investigating Officer has deposed that he
had recorded the information given by Ibrahimbhai Rasulbhai
Shaikh at about 09:30 a.m. on 2" March, 2002, whereas the
first informant PW-47 Ibrahimbhai Rasulbhai Shaikh, has
categorically stated that the first information was recorded at
12:00 hours on 2™ March, 2002. It was submitted that the first
information was recorded at Mehsana Civil Hospital, whereafter
PW-110 Kakusinh Ranjitsinh Vaghela sent the complaint to
Vijapur Police Station for registering the offence. Referring to
the first information report (Exhibit-487), it was pointed out
that the same discloses registration time of 11:30 a.m. on 2"
March, 2002, whereas another inquest panchnama drawn in
respect of twenty-eight dead bodies, which commenced at
10:00 a.m. and was completed at 02:00 p.m. on 2" March,
2002, bears the crime registration number of the case. It was
submitted that while drawing up the inquest panchnama, all
the dead bodies were identified by one Nazir Mahammad (PW-
51) and all their belongings, except the clothes of the
deceased persons, were handed over to the said Nazir
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Mahammad. It was pointed out that though Nazir Mahammed
claimed to be an eyewitness, he did not disclose anything
about the incident or the accused to the Investigating Officer,
who himself was present there and that the statement of Nazir
Mahammad was recorded at a highly belated stage on 10
March, 2002. It was argued that looking to the overall
circumstances, the police officers, by failing in their duty of
recording the first information at the earliest point of time, had
given ample time to the first informant, PW-47 Ibrahimbhai
Rasulbhai Shaikh, to concoct a case and involve the accused
by naming them falsely. It was submitted that if the evidence
of PW-47 lIbrahimbhai Rasulbhai Shaikh is seen, though the
first information report (Exhibit-487) discloses full nhames of
almost twenty-eight accused, the witness has been unable to
identify twenty of them before the court. It was submitted that
though commission of a cognizable offence had been revealed,
none of the police officers who were present there at 02:30
a.m. on 2" March, 2002, have recorded anyone's complaint
though they have interrogated persons who were found at
Shaikh Mohalla, who included injured persons as well as the
persons who were not injured. It was submitted that though it
may be the primary duty of the police to shift the injured to the
hospital, at the same time, it was also their lawful duty to
record a complaint of any of those persons who were
interrogated if any disclosure with regard to commission of a
cognizable offence was made. It was submitted that if the
persons interrogated did not give a complaint, it was the duty
of the police officers to give information to the police station
on behalf of the State as a first informant. Referring to the
provisions of section 157 of the Code, it was submitted that the

same mandates that if from information received or otherwise,
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an officer in charge of a police station has reason to suspect
the commission of an offence which he is empowered under
section 156 to investigate, he shall forthwith send a report of
the same to a Magistrate empowered to take cognizance of
such offence, whereas in the present case, even though high
ranking police officers were present and the commission of
cognizable offence was revealed to them, neither have they
given a first information report, nor have they recorded a first
information report at the instance of any of the persons who
were interrogated by them at the spot. In these circumstances,
the first information report given by PW-47 cannot be treated
as the first information of the commission of the offence in

question.

14.37 Next, it was submitted that apart from the fact that
the first information report was lodged after a considerable
delay, there was an inordinate delay in recording the initial
statements of witnesses. It was pointed out that from the
depositions of the witnesses, there is a clear and unexplained
delay in recording the statements of witnesses who were in
relief camps, run and administered by their community people.
It has also come on record that many of the eyewitnesses had
several opportunities of getting their statements recorded as
they were in the company of police personnel while at the
hospital, while travelling, etc., yet, at the relevant time, they
had chosen to remain completely silent and did not ventilate
their grievances. It was pointed out that at the relief camp,
there were several persons belonging to their own community
and that it has been brought out in evidence that they also had
access to legal advice. It was submitted that even after a long
delay, the witnesses have furnished certain material which
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they have affirmed and sent to the Supreme Court through a
Non-Governmental Organisation, though they have denied the
suggestion, but the issue as to who prepared the affidavits,
where the affidavits were prepared and where the affidavits
were got typed, and who translated the Gujarati version, is still
a mystery. It was submitted that in the present case, some of
the witnesses have come up for recording their statements six
years after the alleged incident. Some witnesses are such
whose statements were recorded after the constitution of the
SIT pursuant to the orders passed by the Supreme Court and
that even such witnesses have admitted that during the
intervening period of about almost six years, they had a
number of opportunities to ventilate their grievances, but for
the reasons best known to them, they did not choose to act. It
was submitted that the cross-examination of the witnesses
clearly shows that no acceptable explanation worth the name
has come forth for not offering their statements earlier and
that this gross and unexplained delay itself is fatal to the
prosecution case. It was submitted that non-disclosure of the
offence at any point of time is a vital and important fact and
also the non disclosure of the names of the assailants by the
witnesses for an unreasonable period becomes fatal to the
prosecution case, particularly when the defence has been
successful in pointing out to the court about the introduction of
various stories/theories. It was submitted that names of some
of the accused have been introduced for the first time in their
affidavits dated 6™ November, 2003, filed before the Supreme
Court at the instance of an NGO called Citizens of Justice and
Peace run by Ms. Teesta Setalvad, that is, more than twenty
months after the incident. It was further submitted that the
application at Exhibit-989 filed by one Raeeskhan Pathan who
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was associated with the above referred NGO and the contents
thereof are all sufficient to create a doubt about the
authenticity and genuineness of the contents of such affidavits
and the applications submitted to the SIT. However,
unfortunately, the application was not entertained by the trial

court.

14.37.1 It was submitted that PW-70 Munsafkhan who was
himself working in the Police Department as a Head Constable
on the date of the incident and was residing at Pathan Mohalla,
had taken a keen interest along with the NGO in tutoring the
witnesses, not only at the time of recording the statements
before the investigating officer in the year 2002, but also
before the SIT in the year 2008 and also at the time of
deposing before the court. It was submitted that the manner in
which the witnesses who were staying in the relief camps,
some of whom were even illiterate, claimed that the affidavits
in English language were prepared by them as dictated by
them in Gujarati and then translated by the typist before they
were affirmed and sent to the Supreme Court, casts a shadow
of doubt on the veracity of the witnesses. It was urged that,
therefore, it clearly appears that an effective tutoring has
taken place of all the witnhesses at all stages by some outside
agency/persons who were interested in falsely implicating the
accused persons who belong to Patel community of village
Sardarpura.

14.37.2 On the aspect of delay in recording of statements of
witnesses, as also their unusual conduct, the learned counsel
placed reliance upon the decision of the Supreme Court in the
case of Shahid Khan v. State of Rajasthan, (2016) 4 SCC
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96, wherein statements of two of the witnesses were recorded
after three days of the occurrence and no explanation was
forthcoming as to why they were not examined for three days.
The court held that the delay in recording the statements casts
a serious doubt about their being eyewitnesses to the
occurrence and that it may suggest that the investigating
officer was deliberately killing time with a view to decide about
the shape to be given to the case and the eyewitnesses to be
introduced.

14.37.3 Reliance was placed upon the decision of the
Supreme Court in the case of State of Orissa v. Mr.
Brahmananda Nanda, AIR 1976 SC 2488, wherein the court
held thus:

‘BN .l ... It is not necessary to reiterate them, but
it will be sufficient if we refer only to one infirmity
which, in our opinion, is of the most serious character.
Though according to this witness, she saw the
murderous assault on Hrudananda by the respondent
and she also saw the respondent coming out of the
adjoining house of Nityananda where the rest of the
murders were committed, she did not mention the
name of the respondent as the assailant for a day and
a half. The murders were committed in the night of
13th June, 1969 and yet she did not come out with the
name of the respondent until the morning of 15th
June, 1969. It is not possible to accept the explanation
sought to be given on behalf of the prosecution that
she did not disclose the name of the respondent as the
assailant earlier than 15th June, 1969 on account of
fear of the respondent. There could be no question of
any fear from the respondent because in the first
place, the respondent was not known to be a gangster
or a confirmed criminal about whom people would be
afraid, secondly, the police had already arrived at the
scene and they were stationed in the Club House
which was just opposite to the house of the witness
and thirdly, A.S.l. Madan Das was her nephew and he
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had come to the village in connection with the case
and had also visited her house on 14th June, 1969. It is
indeed difficult to believe that this witness should not
have disclosed the name of the respondent to the
police or even to A.S.I. Madan Das and should have
waited till the rooming of 15th June, 1969 for giving
out the name of the respondent. This is a very serious
infirmity which destroys the credibility of the evidence
of witness. ... ...”

14.37.4 Reliance was placed upon the decision of the
Supreme Court in the case of Ganesh Bhavan Patel and
another v. State of Maharashtra, AIR 1979 SC 135, wherein
the court held thus:

“15. As noted by the trial court, one unusual feature which
projects its shadow on the evidence of PWs Welji, Pramila
and Kuvarbai and casts a serious doubt about their being
eyewitnesses of the occurrence, is the undue delay on the
part of the investigating officer in recording their
statements. Although these witnesses were or could be
available for examination when the investigating officer
visited the scene of occurrence or soon thereafter, their
statements under Section 161 of the CrPC were recorded
on the following day. Welji (PW 3) was examined at 8 a.m.,
Pramila at 9.15 or 9.30 a.m., and Kuvarbai at 1 p.m. Delay
of a few hours, simpliciter, in recording the statements of
eyewitnesses may not, be itself, amount to a serious
infirmity in the prosecution case. But it may assume such
a character if there are concomitant circumstances to
suggest that the investigator was deliberately marking
time with a view to decide about the shape to be given to
the case and the eyewitnesses to be introduced. A catena
of circumstances which lend such significance to this
delay, exists in the instant case.

14.37.5 The decision of the Supreme Court in the case of
Babuli alias Narayan Bahera v. State of Orissa, (1974) 3
SCC 562, was cited wherein the court held thus:
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10. One of the important, points in favour of the
appellant was that Ghanshyam had not disclosed the
name either of the appellant or of the other accused to
any one of the scores of people whom he had met until
the first information report was lodged about 20 hours
after the occurrence. Ghanshyam met Babaji, PW 2,
within minutes of the incident but told him not a word
about the incident. Some time during the night he went
back to the scene of offence where nearly 200 persons
had gathered but he did not disclose the name of any of
the accused to those persons. He went to the police
station the next morning but beat a hasty retreat without
giving information of the offence. But the most important
point is that after meeting Babaji in a Math he went to a
village called Palasa where he met Chakradhar Panda
(PW 8). Chakradhar says in his evidence that Ghanshyam
told him that the blow on the head of the deceased dealt
immediately after the deceased got down from his
bicycle was given by the approver Ratnakar. The High
Court has failed to appreciate the significance of this
aspect of Ghanshyam'’s evidence. It says “That does not
affect his testimony as to what he saw at the time of
assault”.  According to Chakradhar, @ Ghanshyam
implicated the approver and some of the other accused
but not the appellant. We are unable to appreciate as to
how this does not affect Ghanshyam’s testimony. It is
difficult to agree that this was “an error of inference”
committed by the eyewitness as the High Court calls it.
Witnesses are expected to depose to what they have
seen and heard and not to draw inferences from what
they see. The privilege of drawing inferences is given to
Courts not to witnesses.

14.37.6 Reliance was also placed upon the decision of the
Supreme Court in the case of Din Dayal v. Raj Kumar alias
Raju and others, AIR 1999 SC 537, wherein the court noted
that the witness Din Dayal had accompanied the deceased to
the hospital but after reaching there, he did not disclose the
name of the accused to the Police Constable who was on duty
even though he disclosed other facts regarding the incident.
This circumstance had been relied upon by the High Court

together with some other reasons for doubting the truthfulness
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of the evidence of this witness. The High Court also referred to
the improvements made by Din Dayal and those improvements
clearly indicated that they were deliberately made with a view
to make the presence of other eyewitnesses acceptable. The
court confirmed the view taken by the High Court.

14.37.7 Reliance was placed upon the decision of the
Supreme Court in the case of Mohinder Singh and another
v. State of Punjab and others, AIR 2003 SC 4399 wherein,
the court held thus:

“10. It is an admitted fact that the original ten accused
persons are all closely related except A-8 and they
include all the male members of the two families of A-7
and A-9 who were residing in the village concerned, while
A-8 is supposed to be a follower of the family members of
A-7 and A-8. The motive suggested in this case pertains
to an attack on A-10 about two years prior to the present
incident. There is no evidence on record that during this
period there was any such incident or occasion where
any of the accused persons tried to take revenge for the
attack on A-10. The prosecution has not come out with
any special reason why the accused planned such a
brutal attack on the deceased so long after the attack on
A-10, nor has it produced any material to show any
proximate cause. In this background, we are inclined to
agree with the defence that the motive suggested, on the
facts of this case, seems to be very weak and stale. But
then the existence or otherwise of motive in a case of
this nature would only be a link evidence, therefore,
bearing in mind this fact, we will examine the manner in
which the complaint Ext. PL/1 came into existence. It is
the case of PW 4 that after the incident, he with his
brother proceeded on foot to Hajipur. Herein it is to be
noted that it has come in the prosecution evidence that
there was a police outpost in the village itself but for
reasons known only to PW 4, he preferred to go to
Hajipur and that too on foot while he had a tractor and a
scooter in his house. It has come in evidence that he
reached Hajipur T-point at 7 p.m. and lodged a complaint
with PW 19 orally which was reduced to writing by PW 19
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and forwarded to Hajipur Police Station which is about 2
km from that place. If we consider the prosecution
evidence in this regard accepting PW 4’s afore-statement
that he lodged the complaint at 7 p.m. (which is not
controverted), the said complaint should have reached
the police station at least by 8 p.m. i.e. duly providing for
the time consumed in reducing the complaint to writing
and transmitting it to the police station. But a perusal of
the complaint itself, as also Diary No. 23/31 of Hajipur
Police Station does show that the said complaint was
received at about 11.15 p.m. There is absolutely no
explanation for this delay in the complaint reaching the
police station. Both the courts below have merely
rejected this argument addressed on behalf of the
appellants by holding that PW 4 Lakhbir Singh’s
statement had been recorded at about 11 p.m. at the T-
point, Hajipur, hence, there is no delay in the FIR
reaching the police station. This, we think, is a factual
error. We notice from the evidence of PW 4 that he has
specifically admitted in his cross-examination that when
he met the police at the T-point at Hajipur, it was 7 p.m.
and they came back to the place of incident at 10 p.m.
This is what the witness actually stated:

“It took us about half an hour at the T-point where the
police met us. It was at 7 p.m. when the police met us.
We reached the spot at about 10 p.m.”

It is the case of the prosecution that the complaint was
reduced to writing at the T-point and forwarded to the
police station before the 10 left for the place of incident.
Therefore, in our opinion the courts below were factually
wrong when they observed that PW 4 met the police and
his statement was recorded only at about 10 p.m. This is
not the only piece of evidence which shows that the
police had come to know of the incident by about 7 p.m.
on that day, and they actually recorded the statement of
PW 4 only at the village after due deliberations and sent
the same to Hajipur Police Station well past 10 p.m. It is
seen from the evidence of PW 9 who is also related to the
complainant that when he went to the place of incident
at about 7 p.m., the police arrived there within half an
hour which in our opinion corroborates that part of PW
4’s evidence that he had met the police by about 7 p.m.
and then came to the place of incident immediately
thereafter, with the police, therefore, a legitimate
inference can be drawn that though PW 4 informed PW
19 of the incident at 7 p.m. at the T-point at Hajipur, the
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actual complaint in question was drafted in the village
after the police arrived at the place of incident. It is
surprising to note that PW 19 in his evidence does not
state the specific time at which the complaint was
recorded. He in his examination merely states that on 11-
9-1995 when he was on naka duty at the T-Point, Hajipur,
PW 4 made a statement which was recorded as Ext. PL
which was read over to him and he signed the same and
thereafter PW 19 made his endorsement and sent the
same to the police station on the basis of which FIR, Ext.
PL/1 was recorded. He then states that thereafter he
went to the village where the incident took place and
conducted inquest and other proceedings. But this does
not explain the delay in the complaint reaching the police
station, therefore, in the absence of any explanation from
PW 19 as to the actual time of recording the complaint
and in view of the evidence of PW 9 that by about 7.30
p.m. the police had arrived in the village, we find
sufficient force in the argument advanced on behalf of
the appellants that the complaint must have come into
existence nearly 4-5 hours after the incident in question.
If that be so, the only conclusion that could be arrived at
on facts of this case is that when PW 4 met PW 19, he did
not have the knowledge as to who were the actual
assailants.

11. It is in the above background, having failed to be
convinced as to the motive as also having found no
explanation in the prosecution case as to the inordinate
delay in the complaint reaching the police station, we will
examine the evidence of the two eyewitnesses.”

14.37.8 Reliance was also placed upon the decision of the
Supreme Court in the case of Maruti Rama Naik v. State of
Maharashtra, (2003) 10 SCC 670, wherein it has been held
thus:

“7. We will now consider whether the evidence of PW 4
in any manner corroborates the evidence of PW 3 or for
that matter the said evidence of PW 4 is acceptable at
all. PW 4 has admitted that he is a close relative of
deceased Krishna Mahada Naik. While he had noticed the
incident of the attack on the deceased Krishna Mahada
Naik, he has not spoken in any manner about the
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subsequent attack which includes the attack on PW 3.
According to this witness, at the relevant time, he was
going to the bus-stand to board a bus to reach his factory
where he was working when he saw the assault on the
deceased Krishna Mahada Naik by the assailants
including the appellants. Having noticed the incident, he
did not go to any one of his relatives’ house to inform
about the attack in question. He knew at that point of
time that Krishna Mahada Naik was injured and still alive,
still he did not make any effort whatsoever to get any
help to shift the injured to a hospital. According to this
witness, even after seeing Krishna Mahada Naik lying
injured in a critical condition, he without informing
anybody about the incident, went to the bus-stand, took
a bus and went to his factory and even at that point of
time, he had sufficient opportunity to inform the other
people about the incident or for that matter, even the
police which he did not do. It is interesting to note from
the evidence of this witness that even though he had an
opportunity of approaching the police, he did not go to
them because he did not know whom he had to inform
about the incident in the police station. The witness
further states that he went to the factory, worked for a
while, took leave from the factory and went back home.
Even after reaching home, he did not bother to find out
from anybody there about the fate of the victims nor did
he inform anybody about he having witnessed the
incident. It is only at about 6 p.m. when PW 21 recorded
the statement for the first time, he came out with the
fact of having witnessed the incident. It is rather
surprising as to how and in what manner, PW 21 came to
know that PW 4 was a witness to the incident. The
prosecution has also failed to explain the delay in
recording the statement of this witness, therefore,
bearing in mind the conduct of PW 4 in not informing
anybody about his having witnessed the incident and the
delay in recording his statement makes us hesitant to
place any reliance on his evidence.”

14.37.9 Reliance was also placed upon the decision of the
Supreme Court in the case of Shankarlal v. State of
Rajasthan, (2004) 10 SCC 632, wherein it has been held thus:
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“5. Even according to the prosecution the only witness to
the incident in question is PW 6, therefore, as contended
by learned counsel for the appellant, we will have to
examine his evidence carefully. If we do so then we
notice that on the date of incident he had gone to Village
Upli for some work. From there he came back by bus at
about 11 o’clock. He then allegedly went to the village to
meet Ram Rakh where he was told by his wife that the
latter had gone to the field. It is the prosecution case
itself that the distance between the field of Ram Rakh
and the village is about 4-5 miles and PW 6 covered that
distance on foot and when he reached near the field of
Ram Rakh he heard a quarrel and when he went towards
the place of quarrel he saw the appellant attack the
deceased with an axe. It is his further case that when he
reached near the deceased, the appellant ran away. It is
at this point of time he states that he got scared and he
took a different route than the one he took on the way
and reached the village at about 4 or 4.15 p.m. It is his
case that when he went to the house of Ram Rakh he
could not find him, therefore, he came near the village
square where he met PW 2 Khyali Ram. From the above
evidence of PW 6 it is apparent that though there were
persons available on his way back, he did not inform
anybody about the incident. Even when he reached the
village and met Ram Rakh’s wife he did not inform her
about the incident and it was for the first time he
informed about this incident to PW 2 at the village square
at about 4.15 p.m. Contrary to what he stated in the
examination-in-chief that he saw only one assault on the
deceased, in the cross-examination he stated that he saw
the appellant attack the deceased twice and both the
injuries were caused in his presence. It is also to be
noticed from his cross-examination that when he met PW
2 Khyali Ram and told him about the incident in question,
PW 2 supposedly told him that he had already come to
know of the incident from PW 14. The prosecution has
not found how PW 14 came to know of the incident. In
this background if we appreciate the evidence of PW 6
we notice the fact that he is purely a chance witness
whose presence at the place of the incident is highly
doubtful. His conduct too seems to be unnatural in not
informing anyone else in the village until he met Khyali
Ram at the village square. We also notice that there is
unexplained delay in filing the complaint inasmuch as
according to the prosecution the incident in question took
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place at about 1.30 p.m. and a complaint was lodged
only at 3.15 a.m. on 5-4-1980. Though the distance is
about 30 miles from the place of incident, the
complainant had the facility of using the tractors
available in the village and they did use the same for
travelling to the police station. In such circumstances this
unexplained long delay also creates a doubt in our mind
as to the genuineness of the prosecution case.”

14.37.10 The decision of the Supreme Court in the case of
Lallu Manjhi and another v. State of Jharkhand, (2003) 2
SCC 401, was cited for the proposition that the law of evidence
does not require any particular number of witnesses to be
examined in proof of a given fact. However, faced with the
testimony of a single witness, the court may classify the oral
testimony into three categories, namely, (i) wholly reliable, (ii)
wholly unreliable, and (iii) neither wholly reliable nor wholly
unreliable. In the first two categories there may be no difficulty
in accepting or discarding the testimony of the single witness.
The difficulty arises in the third category of cases. The court
has to be circumspect and has to look for corroboration in
material particulars by reliable testimony, direct or
circumstantial, before acting upon the testimony of a single

witnhess.

14.37.11 It was submitted that all the above referred
precedents lead to the only conclusion that if the explanation
given for delay and unusual conduct is found to be implausible
and not probable, then it is highly unsafe to rely on such
testimonies. Adverting to the facts of the present case, it was
submitted that it is an undisputed fact that the witnesses have
not been in a position to not only satisfactorily explain the
delay in recording the complaint, but also failed to explain

their unusual conduct and hence, no reliance can be placed
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nor can any credence be attached to the respective
testimonies and that the same are required to be discarded in
their entirety.

14.38 The learned counsel has adverted to the
testimonies of each of the witnesses individually and has made
detailed submissions in support of his contention that the
testimonies of the witnesses are required to be discarded.
However, reference to the same shall be made at a later stage
while dealing with the testimonies of the said witnesses. The
learned counsel has also made detailed submissions as
regards the evidence against each of the accused persons and
the witnesses, who had implicated them. Reference to such
submissions, however, shall be made while considering the
complicity of the individual accused.

14.39 The next contention raised by the learned counsel
for the appellants-accused was that no specific overt act has
been attributed to any of the accused by any of the witnesses.
The attention of the court was invited to the conduct of the
witnesses as well as their depositions, to submit that in the
first version given by the witnesses, they have chosen not to
implicate any of the accused with any weapon. However,
subsequently, a new version has been evolved for the purpose
of involving maximum number of accused by the witnesses
who are residents of Shaikh Mohalla and who have
subsequently attributed different weapons like dharias, pipes
and swords to different accused, despite the fact that none of
the deceased and/or injured witnesses have received any
injury that can be caused by any of the above mentioned
weapons. It was submitted that though some of the deceased
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as well as the witnesses are shown to have received some
injuries in the nature of abrasions and/or cut lacerated wounds,
such injuries are not attributed to any of the accused and it is
quite possible that the same may have been caused due to
stone pelting. It was submitted that it is unbelievable that a
huge mob of about one thousand to one thousand five hundred
people is present with weapons and no injury is caused to the
persons specifically attacked by the mob. Thus, the only
conclusion that can be drawn is that none of the accused
persons had the weapons as ascribed to them by the
witnesses. It was submitted that it may be pertinent to note
that this is a case where the prosecution has involved all the
accused as having been present in the mob and only a few
accused are involved by saying that they were instigating the
mob. None of the witnesses have attributed any specific overt
act to any of the accused and that there is a great degree of
variance in the involvement of each of the accused, thereby
further discrediting the versions given by the witnesses.

14.40 Next it was contended that the prosecution has
failed to establish any common object of committing the
offence of murder under section 302 or any other offence
under the Indian Penal Code, nor is there any evidence that the
persons in the mob even knew that the offence in question was
likely to be committed. It was emphatically argued that apart
from the very shaky evidence of the witnesses which is full of
material contradictions, omissions and embellishments
severely affecting the core of the prosecution case, the
omnibus allegations made by the witnesses regarding accused
being present as a part of the mob would not make them liable
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under the constructive and vicarious liability concept by
invoking section 149 of the Penal Code for the reason that:

(i) The trial court prima facie has not believed the

allegations of conspiracy among the accused and has
acquitted them of the charges under section 120-B of the
Penal Code;

(ii)Since 27" February, 2002, viz., date of the Godhra train

carnage, till the incident in question, viz., on 1% March,
2002, which is said to have occurred any time on or after
11:30 p.m., not a single witness nor any person belonging
to the Muslim community of Sardarpura, was caused any
injury by any accused or any person of the Hindu
community, much less any person belonging to the Patel
community. It was submitted that even the slightest
attack was not made during 27" February, 2002 or 28"
February, 2002 or 1%t March, 2002 till 11:30 hours by any
person in the village of Sardarpura belonging to the
Hindu or Patel community, to any person of the Muslim

community,

(iii) Evidence has come on record to the effect that no

incident of any communal disharmony had ever occurred
at Sardarpura and that exceptional communal harmony
had prevailed. Since village Sardarpura was found to be
safe, fifty Muslims from the adjoining village Sundarpur
had preferred to be shifted to Sardarpura and were, in
fact, shifted by the police and were given shelter at the
Pathan Mohalla;
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(iv) It was submitted that even if the evidence of the

witnesses is accepted at its face value, namely, that the
mob firstly came to Shaikhvas at 09:00 to 09:30 p.m. and
set three cabins at the corner of Shaikhvas on fire and
the second mob came to Shaikhvas at 11:00 to 11:30
p.m. (though such evidence runs contrary to the original
say of the witnesses in their statements recorded under
section 161 of the Code), none of the witnesses who
claim to have been present in Shaikh Mohalla are said to
have been either attacked or caused any injury by any
weapons like dharia, sword, pipe or stick, which the
accused were allegedly wielding. It was submitted that
the witnesses have not deposed regarding use of any
weapons by the accused and the trial court has also not
found that the weapons were used in causing any injury
to anybody by the accused.

(v)The above referred facts proved on record clearly

indicate that there was no object, much less a common
object of any of the persons in the mob to cause any
injury to anybody. The withesses who were visible to the
mob were also not attacked by any accused with

weapons.

(vi) There were other mohallas which were inhabited by

members of the Muslim community in village Sardarpura,
known as Pathanvas, Nagorivas, Memonvas, etc. and that
no such mohalla or vas had been attacked by the Hindu
community of village Sardarpura, nor was anybody from
such mohalla or vas injured and that, none of the houses
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or cabins of such mohalla or vas have been damaged or
set on fire.

(vii) It was submitted that the evidence on record further

indicates that Shaikhvas is situated at the end of the
village. The entry point of the Shaikhvas is a little wide
and on moving through the lane of houses towards the
opposite side, it becomes narrow. Somewhere from half-
way of the lane in Shaikhvas, it is not possible to take a
four-wheeler or a jeep inside. Moving further down the
lane, it becomes narrower until the last pucca house
which is Mahemoodmiya’s house and on both the sides,
there are narrow lanes from which one can move outside
Shaikhvas.

(viii) In  the above fact situation and considering the

postmortem notes of all thirty-two persons who have
died, twenty-eight persons died inside the room, one died
on the way to Mehsana Hospital, and two died on the way
to Ahmedabad Hospital and one died after reaching
Ahmedabad Hospital, the deceased have received burn
injuries coupled with suffocation and they have died
because of burns and asphyxia due to suffocation.

(ix) Thus, at the last moment, after making an entry into

Shaikh Mohalla, very few people could gather or come
near the room of Mahemoodmiya. Though allegations
have been levelled that one of the windows was broken
(though the same is not supported by the panchnama of
the scene of offence or by the FSL officer) as well as that
there was an attempt to break open the door, it
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transpires that the room remained closed for a period of
one hour to two hours, which has resulted in the death of
the persons inside. Having regard to the fact situation,
the effect and impact of attack was found from the rear
side of the room also. Thus, it is not possible that a mob
of five hundred to one thousand people could gather,
spread fear and remain in Shaikhvas as there was no
sufficient space which could accommodate such a huge
crowd. Even if it is so believed for the sake of argument
that a large number of persons were there, none of the
accused has caused any injury to anybody by any
weapon until the incident in question occurred at the
room of Mahemoodmiya.

(x)It was submitted that the above facts clearly indicate that

the mob did not have the object to kill, to cause injury or
to commit any offence under the Penal Code, much less,
share any common object. It was submitted that the
incident which has taken place at the end of Shaikhvas in
a closed room was never in furtherance or prosecution of
any such common object which even remotely can be
said to have been conceived by the persons in the mob,
nor was it known to the persons in the mob that it is likely
to be committed, even if it were to be assumed that the
accused or others were in the mob.

(xi) In the above circumstances, the only allegation of the

witnesses against the accused that they were part of the
mob or that they were seen in the mob, assumes
importance. Such omnibus allegation in the above stated
and proved fact situation can never be said to satisfy the
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tests and parameters prescribed by the Supreme Court to
bring the accused within the sweep of constructive
liability under section 149 of the Penal Code, particularly
when there is absolutely no evidence to the effect even
for the incident in question as to who poured kerosene,
who ignited it, etc.

(xii) It was submitted that therefore, the background of the
incident, the previous gathering of a mob from another
village, absence of any specific motive, nature of
assembly, nature of allegations regarding use of arms,
behaviour of the members of the mob at or after the
incident and the common object, if any, are the relevant
factors which are required to be considered by this court.

14.40.1 In support of his submissions, the learned counsel
placed reliance upon the decision of the Supreme Court in the
case of State of U. P. v. Dan Singh and others, AIR 1997
SC 1654, wherein, the court observed that what has to be
considered in that case was whether there was any unlawful
assembly at the place of occurrence and, secondly what was
the common object of the said assembly and, particularly, who
were the members of the said unlawful assembly. it is only
after the court comes to the conclusion that the respondents or
any of them, was member of such unlawful assembly who
shared the common object of killing the Doms can they be
convicted even if no overt act can be assigned to any one of
them.

14.40.2 The decision of the Supreme Court in the case of
Chandra Shekhar Bind and others v. State of Bihar, AIR
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2001 SC 4024 was cited for the proposition that where a
criminal court has to deal with evidence pertaining to the
commission of an offence involving a large number of
offenders, it is usual to adopt the test that the conviction could
be sustained only if it is supported by two or three witnesses
who give a consistent account of the incident. It was held that
in a sense, the test may be described as mechanical, but it
cannot be treated as irrational or unreasonable and that, even
though it is the quality of the evidence that matters and not
the number of witnesses, still it is useful to adopt such a
mechanical test.

14.40.3 Reliance was also placed upon the decision of the
Supreme Court in the case of Binay Kumar Singh v. State
of Bihar, AIR 1997 SC 322, wherein the court held that there
is no rule of evidence that no conviction can be based unless a
certain minimum number of witnesses have identified a
particular accused as member of the unlawful assembly. It is
axiomatic that evidence is not to be counted but only weighed
and it is not the quantity of evidence but the quality that
matters. Even the testimony of one single witness, if wholly
reliable, is sufficient to establish the identification of an
accused as member of an unlawful assembly. All the same
when the size of the unlawful assembly is quite large and
many persons would have witnessed the incident, it would be a
prudent exercise to insist on at least two reliable witnesses to
vouchsafe the identification of an accused as participant in the
rioting.

14.40.4 Adverting to the facts of the present case, it was
submitted that having regard to the evidence which has come
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on record, the common object to kill has not been established.
It was submitted that when no accused or any other person in
the mob has caused injury by any weapon or otherwise, the
common object of the unlawful assembly, if believed on the
facts of the case, cannot be to cause any injury to anybody,
much less to kill. It was submitted that there was no common
object to cause any injury, much less, to commit the offences
punishable under sections 302, 323, 324, 325 and 307 of the
Penal Code. It was submitted that the most important proved
fact on which the accused can take shelter is that the
withesses have not seen anybody causing any injury. It was
submitted that the offences under sections 336 and 337 of the
Penal Code relate to causing hurt by endangering human life
due to some rash and negligent act and hence, would clearly
not be attracted in the facts of the present case. As regards
the offence under section 295A of the Penal Code which relates
to deliberate and malicious acts, intended to outrage religious
feelings of any class by insulting its religion or religious beliefs,
it was submitted that except those alleged words attributed by
witness Mohammad Sattar, none of the witnesses at the initial
stage, has said anything about any inciting/insulting words
having been used. All the other witnesses who have referred to
such utterances have said so from 10" March, 2002. It was
submitted that therefore, if the use of words is not ultimately
reliably proved, nothing beyond that can be brought on record.
As regards the offence under section 153A of the Penal Code, it
was submitted that sanction for prosecution under the said
provision had been taken and the order was passed only on
the words alleged to have been used by the accused. It was
submitted that if section 295A of the Penal Code is not
applicable, section 153A, ipso facto, also would not be
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attracted. It was submitted that there is no evidence as to who
caused damage to the tomb in the graveyard and there is no
evidence of any witness as to at which point of time the act
was done and as to who committed such act. It was submitted
that in the entire facts and circumstances of the present case,
when there is no allegation against any accused as regards
causing any injury, as regards pouring kerosene, igniting any
of the houses, the court would find a safe formula if the court
is convinced that all or any of the accused are guilty of any of
the offences alleged.

14.40.5 It was submitted that a perusal of the testimonies of
the witnesses, clearly shows that omnibus allegations have
been made against all the accused and that no specific role
has been attributed to any of the accused by any of the
witnesses. Reliance was placed upon the decision of the
Supreme Court in the case of Baladin and others v. State
of Uttar Pradesh, AIR 1956 SC 181, for the proposition that it
is well settled that that mere presence in an assembly does not
make such a person a member of an unlawful assembly unless
it is shown that he had done something or omitted to do
something which would make him a member of an unlawful
assembly, or unless the case falls under section 142 of the
Indian Penal Code. The court in the facts and circumstances of
the case observed that the evidence as recorded was in
general terms to the effect that all those persons and many
more were the miscreants and were armed with deadly
weapons, like guns, spears, pharsas, axes, lathis, etc., and was
of the view that this kind of omnibus evidence naturally has to
be very closely scrutinised in order to eliminate all chances of
false or mistaken implication. Reliance was also placed upon
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the decision of the Supreme Court in the case of Sherey and
others v. State of U.P., (1991) Supp (2) SCC 437, for the
proposition that when there is a general allegation against a
large number of persons, the court naturally hesitates to
convict all of them on such vague evidence and that the court
has to find some reasonable circumstance which lends
assurance. The court, accordingly, found it safe only to convict
those accused whose presence was not only consistently
mentioned from the stage of first information report, but also
to whom overt acts had been attributed.

14.40.6 It was pointed out that many of the witnesses have,
for the first time, identified the accused in the court without
having named them in their earlier statements, to submit that
it would be hazardous to place reliance upon the evidence,
inasmuch as, false implication of the accused cannot be ruled
out. Reliance was placed upon the decision of the Supreme
Court in the case of Dana Yadav alias Dahu and others v.
State of Bihar, AIR 2002 SC 3325, for the proposition that if a
witness identifies the accused in court for the first time, the
probative value of such uncorroborated evidence becomes
minimal so much so that it becomes, as a rule of prudence and
not law, unsafe to rely on such a piece of evidence.

14.40.7 The learned counsel further placed reliance upon
the decision of the Supreme Court in the case of Ravindra
alias Ravi Bansi Gohar v. State of Maharashtra and
others, (1998) 6 SCC 609, wherein the court held thus:

“12. That the High Court felt it difficult to sustain the
convictions of the appellants in the absence of any
foundation laid by PWs 2 and 12 to indicate as to how
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they came to know the appellants would be evident from
the observations made by the High Court (quoted earlier)
that there was a high degree of probability of PWs 2 and
12 knowing the two appellants respectively as they were
attached to the Agripada Police Station and they (the
appellants) were the inmates of the lock-up for some
time prior to the incident in question. We are constrained
to say that the above reasoning of the High Court is
convoluted and strained. It was for the above two
witnesses to testify that they had seen them while they
were in the lock-up earlier and that is how they knew
them from before the incident. In the absence of any
such assertion, the High Court was not at all justified in
making the above observation on the basis of a “high
decree of probability”. To sustain the conviction, the High
Court was required to record a positive finding on the
basis of reliable and acceptable evidence that the two
witnesses knew the appellants from before and not on
the basis of a high degree of probability. Rather, it
appears to us, the defence of the appellants that while
they were in the lock-up earlier, their photographs were
taken and thereafter shown to the witnesses to implicate
them in the case is probabilised by the admission made
by the Investigating Officers as also PW 2, that they were
shown their photographs.”

It was submitted that in the light of the above decision,
the witness has to say before the court as to how he knows a
particular accused, which is conspicuously missing in the
present case.

14.40.8 Reliance was also placed upon the decision of the
Supreme Court in the case of Indira Devi and others v.
State of Himachal Pradesh, AIR 2016 SC 2721, for the
proposition that while it is no doubt correct that an injured
witness is generally reliable, but even an injured witness must
be subjected to careful scrutiny if circumstances and materials
available on record suggest that he may have falsely
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implicated some innocent persons also as an afterthought on
account of enmity and vendetta.

14.41 Insofar as the legal principles which are required to
be kept in mind while appreciating the evidence on record, the
learned counsel for the appellants/accused placed reliance
upon the decision of the Supreme Court in the case of Kali
Ram v. State of Himachal Pradesh, AIR 1973 SC 2773, for
the proposition that one of the cardinal principles which has
always to be kept in view in our system of administration of
justice for criminal cases is that a person arraigned as an
accused is presumed to be innocent unless that presumption is
rebutted by the prosecution by production of evidence as may
show him to be guilty of offence with which he is charged. The
burden of proving the quilt of the accused is upon the
prosecution and unless it relieves itself of that burden, the
court cannot record a finding of the qguilt of the accused. There
are certain cases in which statutory presumptions arise
regarding the quilt of the accused, but the burden even in
those cases is upon the prosecution to prove the existence of
facts which have been present before the presumption can be
drawn. Once those facts are shown by the prosecution to
exist, the court can raise the statutory presumption and it
would, in such an event, be for the accused to rebut the
presumption. The onus even in such cases upon the accused is
not as heavy as is normally upon the prosecution to prove the
guilt of the accused. If some material is brought on the record
consistent with the innocence of the accused which may
reasonably be true, even though it is not positively proved to
be true, the accused would be entitled to acquittal. The court

observed that it may, of course, presume as mentioned in
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section 114 of the Indian Evidence Act, the existence of any
fact which it thinks likely to have happened, regard being had
to the common course of natural events, human conduct and
public and private business, in their relation to the facts of a
particular case. Whether or not a presumption can be drawn
under the section in a particular case depends ultimately on
the facts and circumstances of each case. No hard and fast
rule can be laid down. Human behaviour is so complex that
room must be left for play in the joints. The court further held
that another golden thread which runs through the web of the
administration of justice in criminal cases is that if two views
are possible on the evidence adduced in the case, one pointing
to the guilt of the accused and the other to his innocence, the
view which is favourable to the accused should be adopted.
Unless the evidence adduced in the case is consistent only
with the hypothesis of the quilt of the accused and is
inconsistent with that of his innocence, the court should refrain
from recording a finding of guilt of the accused. It was further
held that it is also an accepted rule that in case the court
entertains reasonable doubt regarding the guilt of the accused,
the accused must have the benefit of that doubt. Of course,
the doubt regarding the guilt of the accused should be
reasonable. It is not the doubt of a mind which is either so
vacillating that it is incapable of reaching a firm conclusion or
so timid that it is hesitant and afraid to take things to their
natural consequences. The court observed that it needs all the
same to be emphasised that if a reasonable doubt arises
regarding the guilt of the accused, the benefit of that cannot
be withheld from the accused. The courts would not be
justified in withholding that benefit because the acquittal might

have an impact upon the law and order situation or create
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adverse reaction in the society or amongst those members of
the society who believed the accused to be guilty. The guilt of
the accused has to be adjudged not by the fact that a vast
number of people believe him to be guilty but whether his guilt
has been established by the evidence brought on record.

14.41.1 The decision of the Supreme Court in the case of
Masalti v. State of Uttar Pradesh, AIR 1965 SC 202, was
cited wherein it was contended before the court that under the
Indian Evidence Act, trustworthy evidence given by a single
witness would be enough to convict an accused person,
whereas evidence given by half a dozen witnesses which is not
trustworthy would not be enough to sustain the conviction.
The court while accepting the above submission held that
where a criminal court has to deal with evidence pertaining to
the commission of the offence involving a large number of
offenders and a large number of victims, it is usual to adopt
the test that the conviction could be sustained only if it is
supported by two or three or more witness who give a
consistent account of the incident. The court observed that in a
sense, the test may be described as mechanical; but it is
difficult to see how it can be treated as irrational or
unreasonable. The court further observed that it is no doubt
the quality of the evidence that matters and not the number of
witnesses who give such evidence, but sometimes, it is useful
to adopt a test like the one which the High Court had adopted
in dealing with the said case.

14.41.2  Strong reliance was placed upon the decision of the

Supreme Court in the case of Dilavar Hussain S/o
Mohammadbhai Laliwala v. State of Gujarat, 1991
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Criminal Law Journal 15, wherein the court observed that to
bring home the quilt, the prosecution was required to prove
the presence of the witnesses, possibility of seeing the incident
by them and identification of the appellants therein. The court
was of the view that mere presence of witnesses was not
sufficient. More important was if they saw the incident. The
court upon appreciation of the evidence on record found that
the identification of the accused from out of the mob even if
they were known to the witnesses from before was highly
doubtful. The learned counsel referred to the entire decision
and submitted that in a similar set of facts, the court had found
that the prosecution had failed to prove beyond a shadow of
doubt that the dreadful crime was committed by the appellants
and had acquitted them.

14.41.3 Reliance was also placed upon the decision of the
Supreme Court in the case of Mohd. Igbal M. Shaikh and
Others v. State of Maharashtra, 1998 SCC (Cri) 1064,
wherein the court observed that it was established from the
prosecution evidence itself that the witnesses were inhabitants
of Gandhi Chawl where the ghastly incident occurred and
immediately on the next day of the occurrence, they were
shifted to a local school for safety and were staying there.
Normally, therefore, there was no justification on the part of
the investigating agency in not examining them for that length
of time. The only explanation offered by the Investigating
Officer was that on account of riot, the police was busy with
law and order problem but that problem did not continue for
that length of time and in fact, the Investigating Officer had
failed to indicate as to why the eye-witnesses though available
had not been examined till 29" January, 1993. The court
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observed that it was conscious of the fact that merely because
a witness was examined after a considerable period from the
date of occurrence, his evidence need not be discarded on that
ground alone but at the same time while assessing the
credibility and intrinsic worth of such witnesses, the delay in
their examination by the police has to be borne in mind and
their evidence would require a stricter scrutiny before being
accepted. The court further expressed amazement while
noting that a witness who happened to be a resident of the
locality where the incident occurred and took an active part in
rescuing the injured persons from the burnt house in the
presence of the police and then accompanied them to the
hospital and was also available at the hospital when the police
had come but for some mysterious reasons, the police did not
chose to ask him anything about the occurrence. The court
was of the view that this conduct on the part of the
investigation was highly reprehensible and indicated the
callousness on the part of the investigating agency in carrying
out the investigation in the case. In relation to one of the
witnesses, the court found that in his former statement made
to the police, he had omitted to state several aspects and
those omissions had been confronted to the witness to which
he denied and the Investigating Officer also had brought out as
to what the witness had stated in his examination under
section 161 CrPC and those material omissions amounted to
contradiction and such contradiction made the witness
untrustworthy. The court placed reliance upon its earlier
decision in the case of Dilavar Hussain v. State of Gujarat
(supra) and observed that in a country like India where it is
difficult to find a witness who has not made any embellishment
or exaggeration, and therefore, in such case the court would
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be justified in separating the chaff from the grain and then act
upon the grain. But where the evidence consists of only chaff,
the question of separating the chaff from the grain would not
arise. When all the witnesses suffer from the same infirmities,
the question of one corroborating the other would not arise. If
a witness is partly reliable and partly unreliable then one may
look for corroboration to the reliable part of the ocular version
of a witness. But if a witness is wholly unreliable, the question
of corroboration would not arise. The court observed that it
was no doubt true that the incident with which it was
concerned was a ghastly one and on account of communal
frenzy several people belonging to one community were burnt
alive by some others but unless and until the prosecution
evidence conclusively established those others as the
perpetrators of the crimes, it was not possible for a court of
law to record conviction on mere conjectures and hypothesis.

14.41.4 Reliance was further placed upon the decision of
the Supreme Court in the case of Rai Sandeep @ Deepu v.
State (NCT of Delhi), (2012) 8 SCC 21, wherein the court
was of the considered opinion that the “sterling witness”
should be of a very high quality and calibre whose version
should, therefore, be unassailable. The court considering the
version of such witness should be in a position to accept it for
its face value without any hesitation. To test the quality of such
a witness, the status of the witness would be immaterial and
what would be relevant is the truthfulness of the statement
made by such a witness. What would be more relevant would
be the consistency of the statement right from the starting
point till the end, namely, at the time when the witness makes
the initial statement and ultimately before the court. It should
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be natural and consistent with the case of the prosecution qua
the accused. There should not be any prevarication in the
version of such a witness. The witness should be in a position
to withstand the cross-examination of any Ilength and
howsoever strenuous it may be and under no circumstance
should give room for any doubt as to the factum of the
occurrence, the persons involved, as well as the sequence of it.
Such a version should have a co-relation with each and every
one of other supporting material such as the recoveries made,
the weapons used, the manner of offence committed, the
scientific evidence and the expert opinion. The said version
should consistently match with the version of every other
witness. It can even be stated that it should be akin to the test
applied in the case of circumstantial evidence where there
should not be any missing link in the chain of circumstances to
hold the accused guilty of the offence alleged against him.
Only if the version of such a witness qualifies the above test as
well as all other similar tests to be applied, can it be held that
such a witness can be called as “sterling witness” whose
version can be accepted by the court without any
corroboration and based on which the guilty can be punished.

14.41.5 Reliance was also placed upon the decision of the
Supreme Court in the case of Bhagirath v. State of Madhya
Pradesh, (1976) 1 SCC 20, for the proposition that it is well
settled that the prosecution can succeed by substantially
proving the very story it alleges. It must stand on its own legs.
It cannot take advantage of the weakness of the defence. Nor
can the court, on its own, make out a new case for their
prosecution and convict the accused on that basis. The court
observed that when the substratum of the evidence given by
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the eye-witnesses examined by the prosecution was found to
be false, the only prudent course, in the circumstances of the
case, left to the court was to throw out the prosecution case in
its entirety against all the accused.

14.42 As noted earlier, the learned counsel for the
appellants had made detailed submissions as regards the
veracity or otherwise of the testimonies of each witnesses and
had also invited the attention of the court to the evidence
against each of the accused persons individually, which, as
stated earlier, shall be referred to at an appropriate place.

14.43 In conclusion, it was submitted that the appeals
preferred by the appellants/convicts deserve to the allowed by
acquitting the appellants of the offences with which they are
charged.

15. Mr. K.B. Anandjiwala, learned Special Public Prosecutor
appearing on behalf of the Special Investigation Team,
opposed the appeals preferred by the appellants - convicts
and advanced submissions on the acquittal appeals preferred
by the SIT.

15.1 Dealing with the contention raised by the learned counsel
for the appellants as regards the delay in filing the first
information report, the learned counsel submitted that the first
information report was not registered at the time of drawing
the inquest panchnama of the dead body of Ashiyanabanu for
the reason that the police were busy in providing treatment to
the injured persons. It was submitted that PSI Sadhu held the
inquest of Ashiyanabanu at 7:30 a.m. on 2" March, 2002, and
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that at the relevant time all the police officers were involved in
discharging different duties. It was submitted that in these
circumstances, when all the police officers were engaged in
attending to other important duties, it cannot be said that
there was a delay in filing the first information report. It was
submitted that the first information report based on the
information given by PW-47 Ibrahimmiya Rasulmiya has been
rightly treated by the trial court as the first information report.
According to the learned counsel, Ibrahimmiya had lost about
thirteen family members and was under great shock and
therefore, his mental condition should also be judged from the
fact that he had forgotten the names of his wife and daughter
while giving the information and had accordingly referred to
his wife as Rukshana instead of Zayda, which clearly shows
under what tension and shock he was, that through oversight
he had mentioned his daughter's name as his wife's name. It
was submitted that the incident occurred between 11:30 to
2:30 at midnight and that after the victims were rescued, they
were immediately taken to the hospital at around 5:00 hours in
the morning and they were given treatment at which point of
time, they were under a great shock and were not in a position
to lodge the FIR. The police were also engaged in bringing the
victims to the hospital and providing for medical treatment and
hence, there was some delay in lodging the first information
report, which cannot be said to be an inordinate delay so as to
affect the veracity of the first information report. It was
submitted that having regard to the trauma suffered by the
injured persons and the family members of the deceased, the
recording of the first information report at around 9:30 in the
morning cannot be said to be delayed.
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15.2 Next it was submitted that it is the case of the defence
that during the cross-examination of the witnesses, certain
contradictions and omissions have been brought on record
through the evidence of the witnesses which make it clear that
they have by their versions created an absolutely different
story and hence no reliance should be placed on the evidence
of such witnesses as the discrepancies, contradictions and
omissions are the most material feature of the case which
would destroy the evidence of the witnesses. Dealing with such
submission, it was submitted that while considering the facts
and circumstances of the case, one must keep in mind that
Shaikh Mohalla had been attacked by a mob consisting of more
than one thousand to one thousand five hundred people, who
resorted to burning and damaging the houses of residents; and
that the house of Mahemoodmiya was burnt due to which
thirty two persons including women and children lost their
lives; that the witnesses who were examined were either
injured witnesses or they had lost their kith and kin in the said
incident and hence, their mental condition is also required to
be taken into consideration.

15.3 It was submitted that another aspect of the matter is that
since there were two persons having the same name in the
village viz. Ashwinbhai Baldevbhai, on 1% June, 2002,
Ibrahimmiya gave an application to the police that he had
named a particular accused person and that the name of the
grandfather of the accused was required to be added so that
the person could be identified, however, now the witness is
sought to be contradicted by such application which was given
only for a limited purpose.
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15.4 It was further submitted that in this case, some of the
witnesses have named the accused for the first time before the
court and have identified them, whereas some of the
witnesses, mainly female witnesses, have not named the
accused but have identified them by their faces before the
court. It was pointed out that on behalf of the defence it has
been contended that the evidence of such witnesses cannot be
accepted in the absence of any test identification parade
having been carried out. It was submitted that in this regard,
three aspects have to be kept in mind. Firstly, that the first
informant and other injured withnesses who are examined in
this case have, in all, lost thirty-two persons and all of them
have sustained injuries. In such a situation, their mental
condition is required to be considered, and if names of certain
accused were not given in the statements which were recorded
and subsequently such accused are named in the court in their
depositions, their evidence cannot be discarded only because
the contradictions or omissions have been brought on record.
The second aspect is that in this case, all the witnesses are
residents of village Sardarpura since their childhood or for a
number of years, and most of them were doing agricultural
labour work in the fields of the Patels and were acquainted
with the accused. Some of them are illiterate and less
educated and in a certain mental condition, they may not have
disclosed the names of all the persons in their statements.
However, that by itself cannot be a ground to discard their
evidence as they had named the accused in their depositions
before the court. Thirdly, the female witnesses may not be
aware of the names of the accused, but since they belonged to
the same village and knew the accused persons by their face
and have accordingly, identified them before the court. It was
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submitted that it is the identification before the court which is
the substantive evidence, and having regard to the fact that
the accused were known to the witnesses, there was no
necessity of carrying out a test identification parade.

15.4.1 In support of such submissions, the learned counsel
placed reliance upon the decision of the Supreme Court in the
case of Ashok Debbarma alias Achak Debbarma v. State
of Tripura, (2014) 4 SCC 747, for the proposition that when
the accused persons are close to the witnesses and they are
identified by face, the fact that no T.l. Parade was conducted at
the time of investigation is of no consequence. The court held
that while the evidence of identification of an accused of a trial
is admissible as substantive piece of evidence, it would depend
on the facts of a given case as to whether or not such a piece
of evidence can be relied upon as the sole basis for the
conviction of an accused. The court observed that the test
identification parade is not a substantive piece of evidence and
to hold the test identification parade is not even the rule of law
but a rule of prudence so that the identification of the accused
inside the courtroom can be safely relied upon. The court was
of the view that if the witnesses are trustworthy and reliable,
the mere fact that no test identification parade was conducted,
itself, would not be a reason for discarding the evidence of
those witnesses. It was also held that statements made to the
police during investigation are not substantive piece of
evidence and the statements recorded under section 161 CrPC
can be used only for the purpose of contradiction and not
corroboration. The court was of the view that if the evidence
tendered by the witness in the witness-box is creditworthy and
reliable, that evidence cannot be rejected merely because a
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particular statement made by the witness before the court
does not find a place in the statement recorded under section
161 CrPC. The court further observed that the witnesses may
be knowing the persons by face, and not by their names.
Therefore, the mere fact that they had not named the accused
persons in the section 161 statement at that time, that would
not be a reason for discarding the oral evidence if their
evidence is found to be reliable and creditworthy.

15.4.2 It was further submitted that during the course of
trial, to suppress the identity of persons, the accused have
used ways and means like growing beards, wearing caps, etc.
so that the witnesses could not easily identify them. In this
regard, the attention of the court was invited to certain
applications made by some of the witnesses at Exhibits-560,
514 and 554. It was further submitted that there were a
number of factors which led to the non-identification of the
accused namely, the delay in trial; after the incident occurred,
the witnesses left Sardarpura and after a lapse of seven years,
they have lost their memory qua identification, hence, many
accused have tried to suppress their identification. It was
submitted that though seven years have passed, the witnesses
have not forgotten the horrendous act which they have faced

and seen.

15.5 Next it was submitted that a significant aspect of the
case is regarding the affidavits dated 6™ November, 2003
made before the Supreme Court. It was submitted that the first
charge-sheet came to be filed on 27" July, 2002 and
subsequent thereto, an application for transfer of investigation
and transfer of case had been made before the Supreme Court
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as allegations were made against the police officers who had
not carried out the investigation properly that they would not
get proper justice. The allegation was also against Public
Prosecutor that he was a member of the BJP which fact was
conceded and, therefore, the petition had been preferred
before the Supreme Court. It was submitted that insofar as the
affidavits are concerned, they are xerox copies which are
brought on record and there is no mention about the number
of the petition before the Supreme Court where such affidavits
are stated to have been filed. There is also no material to show
that such affidavits were tendered before the Supreme Court.
No certified copy or xerox copy of the certified copy has been
tendered on record. Therefore, there is nothing to show that
these nine affidavits were produced before the Supreme Court
in a petition for transfer of investigation and transfer of the
case. It was submitted that once the charge-sheet is submitted
against fifty-five accused persons, subsequently if affidavits
are prepared and submitted, they cannot be said to be
previous statements within the meaning of section 161 and
162 of the Code and cannot be used to contradict the
witnesses. It was, accordingly, contended that all
contradictions brought on record on the basis of the affidavits
have to be ignored and cannot be taken into consideration.

15.5.1 In support of such submission, the learned Special
Public Prosecutor placed reliance upon the decision of this
court in the case of Ghanshyam Madavlal Patel v. State of
Gujarat, 2015 (2) G.L.H. 732, wherein the court placed
reliance upon the decision of the Supreme Court in the case of
State of NCT of Delhi v. Mukesh, for the proposition that
from the scheme of the Code of Criminal Procedure and the
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Evidence Act, it appears that the investigation and the material
collected by the prosecution prior to the filing of the charge-
sheet under section 161 of the Code, are material for the
purposes of section 145 of the Evidence Act, 1872. The
expression “previous statements made” used in section 145 of
the Evidence Act cannot be extended to include statements
made by a witness, after the filing of the charge-sheet. The
court was of the view that section 146 of the Evidence Act
does not contemplate such a situation and the intention behind
the provisions of section 146 appears to be to confront a
witness with other questions, which are of general nature,
which could shake his credibility and also be used to test his
veracity. The aforesaid expression must, therefore, be confined
to statements made by a withness before the police during
investigation and not thereafter. The learned Special Public
Prosecutor submitted that it is doubtful as to whether such
affidavits were ever tendered before the Supreme Court, but
the purpose behind making the affidavits was absolutely
different, namely, that the police were not investigating
properly. Therefore, also the affidavits cannot be used as
previous statements and the omissions and contradictions
brought on record are to be ignored.

15.6 Next, it was submitted that considering the situation
prevailing in Sardarpura in the evening of 1 March, 2002, the
police force should have remained there and should not have
gone away after dispersing the crowd. Dealing with the
contradiction brought out in the testimonies of a majority of
the witnesses to the effect that in their police statements they
had stated that at the time of the first incident, the police had
resorted to firing whereas before the SIT they had stated that
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the police had not resorted to firing, it was submitted that it
appears that the police, to protect themselves, have recorded
in the statements of the witnesses that they had resorted to
firing. It was emphatically argued that the incident could have
been prevented if the police would not have left the village
immediately after resorting to firing after which the crowd had
dispersed, because immediately thereafter the crowd had
gathered again and all the houses in Shaikh Mohalla were
ransacked, burnt and destroyed and an incident occurred at
Mahemoodmiya's residence, where innocent persons lost their
lives. It was submitted that there is a vast distance between
the Panchayat office where the firing was resorted to and
Shaikh Mohalla and hence, even if firing was resorted to at the
panchayat office, the witnesses may not be aware of the same.
It was further submitted that in the light of the above fact, if
any omissions or contradictions are found in respect of things
which are not material, the same are required to be ignored.

15.7 It was submitted that insofar as the contradiction sought
to be brought out in the testimonies of the witnesses qua the
statements made in the affidavits filed before the Supreme
Court is concerned, the affidavits were filed before the
Supreme Court after submission of the charge-sheet and,
therefore, cannot be taken into consideration for the purpose
of contradicting the witnesses. Insofar as the contradictions
sought to be brought out in the cross-examination of the
witnesses, it was submitted that when before the SIT, the first
information report as well as the earlier statement was read
over to them, the question of repeating everything once again
does not arise.
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15.8 As regards the existence of sufficient light at the time of
the incident, the learned counsel submitted that the first
informant has, in the FIR, stated that the lights were on.
Therefore, at the first point of time, this witness has stated that
lights were on and that he had identified the accused in the
said lights. It was further submitted that the date of the
incident was two days after full moon night and so, there would
be sufficient light to identify members of the crowd.

15.9 It was submitted that the witnesses have named only the
persons whom they saw and they have not implicated more
persons, which indicates that they are not tutored. It was
submitted that the testimonies of the witnesses are natural
and trustworthy and are required to be accepted. It was
submitted that since the people knew each other, they would
not fail to recognise the accused and that the withesses could
not identify residents of Sundarpur though they might have
been part of the mob as the residents of Sundarpur would not
be known to them.

15.10 In connection with the main incident, the learned
Special Public Prosecutor submitted that a huge crowd had
come to the scene of offence. Some persons were armed with
weapons and some of them were carrying cans and tins filled
with kerosene and petrol, which were used for setting the
houses on fire. It was submitted that for destruction of a
house, some instruments or weapons are required. Some of
the witnesses have attributed weapons to some of the accused
and have stated that some of them were having in their
possession tins or cans of kerosene or petrol, but the fact is
that all these persons came to Shaikh Mohalla in a particular
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manner and thereafter, they committed a certain act.
Moreover, the crowd was uttering the words “kill them, cut
them, burn them”. These aspects disclose the mental condition
of those persons. According to the learned Special Public
Prosecutor, all the persons in the mob had come with the
specific object to do away with a specific class of persons. They
were aware that a large number of people are residing in this
mohalla; and accordingly to fulfill their common object, these
persons came together and performed certain acts of
demolishing the houses or damaging the houses, setting the
house on fire which shows that all the persons in the mob were
members of the unlawful assembly. It was submitted that,
therefore, section 149 of the Penal Code would be clearly
applicable in the facts of the present case.

15.11 Reference was made to the decision of the Supreme
Court in the case of Ramesh & Others v. State of Haryana,
(2010) 13 SCC 409, wherein the court in the facts of the said
case found that there was overwhelming material to show that
the appellants variously armed, including the firearms,
assembled at one place and thereafter, came to the place of
occurrence and started assault together and when protested
by the deceased, one of the members of the unlawful
assembly shot him dead and some of them caused injury by
firearm, gandasa, lathi, etc. to others. All of them had come
and left the place of occurrence together. The court in the
above facts found that there was no escape from the
conclusion that the appellants therein were members of the
unlawful assembly and offences had been committed in
pursuance of the common object and hence, each of them
would be liable for the offences committed by any other
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member of the assembly. It was submitted that once it is
established that there was an unlawful assembly, the members
who were in the mob, even if they have not played any role,
they have come together and left the place together, knowing
full well that the object of the assembly is unlawful to eliminate
a particular class of people, then, all are responsible for the
said act. It was submitted that the persons who are named or
identified before the court as members of an unlawful
assembly can be held responsible for the offences which were
committed with the aid of section 149 of the Penal Code. It was
submitted that the motive is very obvious that on 27
February, the Sabarmati Express Bogie No.6 was burnt. Some
Hindu Kar Sevaks became victims of the burns and died. Some
of the Kar Sevaks were from Mehsana district and tension
prevailed. At various places, meetings were held. The people
were instigated to take vengeance on the Muslims in the same
manner in which they killed the Kar Sevaks. Shaikh Mohalla
was the only place where there were twenty houses of Muslims
and hence it was selected intentionally. In the rest of the
places, if houses of Muslims were burnt, there was a possibility
of Hindu houses being burnt. It was submitted that though
there are about fifty houses in Pathan Mohalla, they were so
situated that it may not have been possible to harm the
properties of the Muslims without harming the properties of
Hindus. It was submitted that the manner in which the mob
carried out these acts, the preparation made for the same,
shows that they were all members of an unlawful assembly. It
further shows that there was a conspiracy hatched and in
furtherance of that conspiracy, certain acts have been done. It
was submitted that a conspiracy would normally be hatched in
secrecy, may be two persons at the initial stage, but
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subsequently, the persons who were performing some act,
they became members of the conspiracy and, therefore, they
can be held responsible. Perhaps they might not have
knowledge of the initial plan but they have acted in
furtherance of the conspiracy/plan.

15.12 It was contended that invocation of section 149 of
the Penal Code has not been challenged. The words uttered by
accused persons have been brought out through the consistent
testimonies of the witnesses; the fact that the accused have
come at a particular place and burnt the houses and destroyed
them, etc. clearly show the formation of an unlawful assembly.
It was submitted that the evidence of witnesses is duly
corroborated by medical evidence. Besides, there was no
previous animosity with the accused persons. The witnhesses
have named only those persons whom they had seen and no
attempt has been made to falsely implicate more persons. The
first information report is lodged at the earliest point of time
having regard to the facts and circumstances of the case. It
was submitted that thirty people died due to burns out of
whom, eleven were children. Two persons died due to
suffocation and twenty-three others sustained injuries. It was
submitted that the analysis report submitted by the Forensic
Science Laboratory shows kerosene was present and,
therefore, the fact that kerosene was present inside the house
has been clearly established.

15.13 In support of his submissions, the learned counsel
placed reliance upon the decision of this court in the case of
Varjuben W/o Devjibhai Dahyabhai Dafda & another v.
State of Gujarat rendered on 15th July, 2014 in Criminal
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Appeal No0.1405/2009 wherein the court laid down the
following principles which were required to be kept in mind

while appreciating the evidence in a criminal case:

“17. The appreciation of ocular evidence is a hard task.
There is no fixed or straight-jacket formula for
appreciation of the ocular evidence. The judicially evolved
principles for appreciation of ocular evidence in a criminal
case can be enumerated as under: -

l. While appreciating the evidence of a witness, the
approach must be whether the evidence of the witness
read as a whole appears to have a ring of truth. Once that
impression is formed, it is undoubtedly necessary for the
Court to scrutinize the evidence more particularly keeping
in view the deficiencies, drawbacks and infirmities pointed
out in the evidence as a whole and evaluate them to find
out whether it is against the general tenor of the evidence
given by the witness and whether the earlier evaluation of
the evidence is shaken as to render it unworthy of belief.

1. If the Court before whom the withess gives
evidence had the opportunity to form the opinion about
the general tenor of evidence given by the witness, the
appellate court which had not this benefit will have to
attach due weight to the appreciation of evidence by the
trial Court and unless there are reasons weighty and
formidable it would not be proper to reject the evidence
on the ground of minor variations or infirmities in the
matter of trivial details

1. When eyewitness is examined at length it is quite
possible for him to make some discrepancies. But courts
should bear in mind that it is only when discrepancies in
the evidence of a witness are so incompatible with the
credibility of his version that the Court is justified in
jettisoning his evidence.

IV. Minor discrepancies on trivial matters not touching
the core of the case, hyper technical approach by taking
sentences torn out of context here or there from the
evidence, attaching importance to some technical error
committed by the investigating officer not going to the
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root of the matter would not ordinarily permit rejection of
the evidence as a whole.

V. Too serious a view to be adopted on mere
variations falling in the narration of an incident (either as
between the evidence of two witnesses or as between two
statements of the same witness) is an unrealistic
approach for judicial scrutiny.

Vi. By and large a witness cannot be expected to
possess a photographic memory and to recall the details
of an incident. It is not as if a video tape is replayed on
the mental screen.

VIl.  Ordinarily it so happens that a witness is overtaken
by events. The witness could not have anticipated the
occurrence which so often has an element of surprise. The
mental faculties therefore cannot be expected to be
attuned to absorb the details.

VIIl. The powers of observation differ from person to
person. What one may notice, another may not. An object
or movement might emboss its image on one person's
mind whereas it might go unnoticed on the part of
another.

IX. By and large people cannot accurately recall a
conversation and reproduce the very words used by them
or heard by them. They can only recall the main purport
of the conversation. It is unrealistic to expect a witness to
be a human tape recorder.

X. In regard to exact time of an incident, or the time
duration of an occurrence, usually, people make their
estimates by guess work on the spur of the moment at
the time of interrogation. And one cannot expect people
to make very precise or reliable estimates in such
matters. Again, it depends on the time-sense of
individuals which varies from person to person.

Xl. Ordinarily a witness cannot be expected to recall
accurately the sequence of events which take place in
rapid succession or in a short time span. A witness is
liable to get confused, or mixed up when interrogated
later on.
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XIl. A witness, though wholly truthful, is liable to be
overawed by the court atmosphere and the piercing cross
examination by counsel and out of nervousness mix up
facts, get confused regarding sequence of events, or fill
up details from imagination on the spur of the moment.
The sub-conscious mind of the witness sometimes so
operates on account of the fear of looking foolish or being
disbelieved though the witness is giving a truthful and
honest account of the occurrence witnessed by him.

XIll. A former statement though seemingly inconsistent
with the evidence need not necessarily be sufficient to
mount to contradiction. Unless the former statement has
the potency to discredit the later statement, even if the
later statement is at variance with the former to some
extent it would not be helpful to contradict that witness.

[See Bharwada Bhoginbhai Hirjibhai v. State
of Gujarat 1983 Cri L 1096 : (AIR 1983 SC
753) Leela Ram v. State of Haryana AIR
1995 SC 3717 and Tahsildar Singh v. State
of UP (AIR 1959 SC 1012)].”

15.14 Reference was further made to the following
legal principles which are required to be kept in mind while
appreciating the evidence of injured eye-withesses as
enunciated by the court in the above decision: -

“18. When the evidence of an injured eyewitness is to be
appreciated, the under-noted legal principles enunciated
by the Courts are required to be kept in mind: -

(a) The presence of an injured eyewitness at the time
and place of the occurrence cannot be doubted unless

there are material contradictions in his deposition.

(b)  Unless, it is otherwise established by the evidence,
it must be believed that an injured witness would not
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allow the real culprits to escape and falsely implicate the
accused.

(c) The evidence of injured witness has greater
evidentiary value and unless compelling reasons exist,

their statements are not to be discarded lightly.

(d)  The evidence of injured witness cannot be doubted
on account of some embellishment in natural conduct or

minor contradictions.

(e) If there be any exaggeration or immaterial
embellishments in the evidence of an injured witness,
then such contradiction, exaggeration or embellishment
should be discarded from the evidence of injured, but not
the whole evidence.

() The broad substratum of the prosecution version
must be taken into consideration and discrepancies which
normally creep due to loss of memory with passage of
time should be discarded.”

15.15 Reliance was also placed upon the decision of the
Supreme Court in the case of Om Prakash v. State of
Haryana, (2014) 5 SCC 753, for the proposition that the
common object of an unlawful assembly can also be gathered
from the nature of the assembly, the weapons used by its
members and behaviour of the assembly at or before the
scene of occurrence. It cannot be stated as a general
proposition of law that unless an overt act is proven against
the person who is alleged to be a member of the unlawful
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assembly, it cannot be held that he is a member of the
assembly. What is really required to be seen is that the
member of the unlawful assembly should have understood that
the assembly was unlawful and was likely to commit any of the
acts which fall within the purview of section 141 of the Penal
Code. The core of the offence is the word “object” which
means the purpose or design and in order to make it common,
it should be shared by all. Reliance was also placed upon the
said decision for the purpose of dealing with the contention
pertaining to delay in lodging the first information report. The
court held that while it is true that the court has a duty to take
notice of the delay and examine the same in the backdrop of
the factual score, whether there has been any acceptable
explanation offered by the prosecution and whether the same
deserves acceptation being satisfactory, but when delay is
satisfactorily explained, no adverse inference is to be drawn.
The learned counsel for the appellants therein had emphasised
on the concept that effort has to be made at the earliest, but
the "earliest” according to the court could not be put in the
compartment of absolute precision. The court observed that
apart from what it had stated, the impact of the crime on
relations who are eye-witnesses, the shock and panic which
would rule supreme at the relevant time and other ancillary
aspects are also required to be kept in mind.

15.16 Reliance was placed upon the decision of the
Supreme Court in the case of Sunil Kumar v. State of
Rajasthan, (2005) 9 SCC 283 AIR 2005 SC 1096, wherein the
court held thus:
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JUDGMENT

“8. “Common object” is different from a “common
intention” as it does not require a prior concert and a
common meeting of minds before the attack. It is
enough if each has the same object in view and their
number is five or more and that they act as an
assembly to achieve that object. The “common
object” of an assembly is to be ascertained from the
acts and language of the members composing it, and
from a consideration of all the surrounding
circumstances. It may be gathered from the course of
conduct adopted by the members of the assembly.
What the common object of the unlawful assembly is
at a particular stage of the incident is essentially a
question of fact to be determined, keeping in view the
nature of the assembly, the arms carried by the
members, and the behaviour of the members at or
near the scene of the incident. It is not necessary
under law that in all cases of unlawful assembly, with
an unlawful common object, the same must be
translated into action or be successful. Under the
Explanation to Section 141, an assembly which was
not unlawful when it assembled, may subsequently
become unlawful. It is not necessary that the
intention or the purpose, which is necessary to render
an assembly an unlawful one comes into existence at
the outset. The time of forming an unlawful intent is
not material. An assembly  which, at its
commencement or even for some time thereafter, is
lawful, may subsequently become unlawful. In other
words it can develop during the course of incident at
the spot eo instanti.”

The decision of the Supreme Court in the case of

Kuriya and Another v. State of Rajasthan, 2012 Criminal
Law Journal 4707 <=> (2012) 10 SCC 433, was cited wherein
the court held that “sterling worth” is not an expression of
absolute rigidity. The use of such an expression in the context
of criminal jurisprudence would mean a witness worthy of
credence, one who is reliable and truthful. This has to be
gathered from the entire statement of the witnesses and the
demeanour of the witnesses, if any, noticed by the court.
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Linguistically, “sterling worth” means ‘thoroughly excellent’ or
‘of great value’. This term, in the context of criminal
jurisprudence cannot be of any rigid meaning. It must be
understood as a generic term. It is only an expression that is
used for judging the worth of the statement of a witness.

15.18 It was submitted that in the present case, most of
the witnesses have been cross-examined and confronted by
their affidavits which were said to have been tendered before
the Supreme Court in a transfer petition being SLP No0.109 of
2003. All these affidavits are dated 6™ November, 2003. The
trial court has not accepted the affidavits; however, xerox
copies have been produced. These affidavits are xerox copies.
Even the certified copies have not been produced on record.
The number of the petition before the Supreme Court is also
not mentioned at the head of the affidavits. There is nothing to
show that these affidavits have been tendered before the
Supreme Court. The evidence of witnesses would show that in
the affidavits, some of the witnesses have written down their
statement to the effect that the same has been given to the
NGO and Teesta Setalvad and the advocates of the NGO have
prepared the same; however, both the advocates have not
been examined in this case. The original statements written
down by the witness are not produced on record. Therefore, in
all probability it appears that these affidavits are drafted by
the advocates of the said NGO, therefore, the trial court was
justified in not exhibiting the same. It was submitted that from
these affidavits, omissions have been brought on record;
however, it is crystal clear that the petition before the
Supreme Court was for transfer of investigation as well as for
transfer of sessions case. In 2008, the Supreme Court passed
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an order directing the formation of a Special Investigation
Team and that looking to the nature of the petition, the
affidavits would not disclose the nature of the incident which
has taken place on the night of 1% March. It was submitted
that, therefore, the fact regarding the incident would be
missing from the affidavit. Not only that, but the charge-sheet
was submitted prior to the filing of the affidavits and,
therefore, such subsequent statement would not be a
statement under section 162 of the Code and, therefore, the
trial court should not have permitted the use of such
statements for confronting the witnesses. It was submitted that
a similar question arose before this court in the matter of
Ghanshyam Madavlal Patel v. State of Gujarat, 2015 (2)
G.L.H. 732 wherein this court held as under:

“29. In State of NCT of Delhi (supra), the challenge
before the apex Court was against the judgment and
order passed by a learned Single Judge of the Delhi High
Court in a Criminal Revision Application. The learned
Single Judge had set aside the order passed by the trial
Court rejecting the prayer made on behalf of the
accused to confront the P.W 1 with a statement made by
him in a television interview on Zee News on 8th
February, 2013, after the filing of the charge-sheet, for
the purpose of contradicting him with his previous
statement, in order to test his veracity and to impeach
his credibility, as provided for under Section 146 of the
Evidence Act, 1872. On the basis of certain statements
made by the P.W 1, the complainant, and other
materials, a charge-sheet was filed by the Investigating
Authority against the accused. After the charge-sheet
had been filed, the complainant gave a T.V interview on
Zee News on the same subject. In the said
circumstances, the question which arose before the
apex Court was whether, under the provisions of Section
145 of the Evidence Act, a subsequent statement made
after the filing of the charge-sheet could be treated as a
"previous statement" and be utilised for the purpose of
Section 145 thereof. The apex Court considered the
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provisions of Section 145 of the Evidence Act and made
the following observations: -

"Having carefully considered the submissions made on
behalf of the respective parties, we are inclined to hold
that, from the scheme of the Code of Criminal Procedure
and the Evidence Act, it appears that the investigation
and the materials collected by the prosecution prior to
the filing of the charge-sheet under Section 161 of the
Code, are  material for the purposes of Section 145 of
the Evidence Act, 1872. The expression "previous
statements made" used in Section 145 of the Evidence
Act, cannot, in our view, be extended to include
statements made by a witness, after the filing of the
charge-sheet. In our view, Section 146 of the Evidence
Act also does not contemplate such a situation and the
intention behind the provisions of Section 146 appears
to be to confront a witness with other questions, which
are of general nature, which could shake his credibility
and also be used to test his veracity. The aforesaid
expression must, therefore, be confined to statements
made by a witness before the police during investigation
and not thereafter.

Coupled with the above is the fact that the
statement made is not a statement before the Police
authorities, as contemplated under Section 161 of the
Code. It is not that electronic evidence may not be
admitted by way of evidence since specific provision has
been made for the same under Section 161 of the Code,
as amended, but the question is whether the same can
be used, as indicated in Section 161, for the purposes of
the investigation. If one were to read the proviso to sub-
section (3) of Section 161 of the Code, which was
inserted with effect from 31st December, 2009, it will be
clear that the statements made to the police officer
under Section 161 of the Code may also be recorded by
audio-video electronic means, but the same does not
indicate a statement made before any other Authority,
which can be used for the purposes of Section 145 of the
Evidence Act.

The decision referred to by the learned counsel in
the case of Bipin Shantilal Panchal [supra] has to be
read and understood in that context. The said decision
appears to have been rendered in a situation where, at
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every stage, the prosecution's attempts to adduce
evidence was being objected to on behalf of the
accused. It is in such circumstances that the decision
was rendered. This is a case where, however, an
attempt of the defence to introduce evidence, which is
not contemplated within the scheme of the Code or the
Evidence Act, was before the Court and the Court
decided that the same could not be permitted. The
decision in the case of Bipin Shantilal Panchal [supra]
cannot, therefore, be applied to the facts of this case.

In this regard, reference may be made to the
decision rendered by a Bench of six Judges of this Court
in Tahsildar Singh & Ors. vs. State of Uttar Pradesh
[A.LR. 1959 S.C. 1012], wherein, in somewhat similar
circumstances, it was stated that "previous statement"
would be such statements as made during
investigation."

30. A close reading of the decision of the Apex Court in
the case of State of NCT of Delhi (supra) reveals as
under: -

(I) In the said case, a prayer was made on behalf of the
accused to confront the p.w. no.l1 with a statement
made by him in a television interview on Zee News after
the filing of the charge-sheet, for the purpose of
contradicting him with his previous statement to test his
sincerity and to impeach his credibility as provided for
under section 146 of the Evidence Act, 1872.

(ll) The question that fell for the consideration of the
Apex Court was whether under the provisions of section
145 of the Evidence Act, a subsequent statement made
after the filing of the charge-sheet could be treated as a
previous statement and be utilized for the purposes of
section 145.

(lll) What was argued before the Apex Court was that
the interview given by the p.w. no.1 on television after
the filing of the charge-sheet could not be said to be a
previous statement for the purposes of section 145 of
the Evidence Act.
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31. On behalf of the accused, it was submitted that the
use of the expression previous statementmade in
section 145 of the Evidence Act should not be
interpreted to mean, the statement made only at the
time of the investigation under section 161 of the Code,
but should also be extended to any period before the
witness is actually examined and that, accordingly, a
statement, which is made even after the filing of the
charge-sheet by the prosecution witness, could be used
to confront him for the purpose of any contradiction
which may be evident.

32. The Apex Court took the view that from the scheme
of the C.R.P.C. and the Evidence Act, the investigation
and the materials collected by the prosecution prior to
the filing of the charge-sheet under section 161 of the
Code, are material for the purposes of section 145 of the
Evidence Act, 1872. The Court further explained that the
expression previous statement made used in section
145 of the Evidence Act, would not include statement
made by a witness after the filing of the charge-sheet.
The Court finally concluded by observing that the
statement made by the witness in a television interview
would not fall within the ambit of a statement before the
police authorities, as contemplated under section 161 of
the Code.

33. In the present case, the factual scenario is quite
different. The first informant had, much prior to the filing
of the charge-sheet, had given an interview before a
local T.V. channel, which was recorded in a C.D.
However, the investigating officer did not come to know
about the same, otherwise, probably, he would have
investigated in that direction too. The trial commenced
and the first informant, as an eye witness to the
incident, turned hostile. At a later stage, the family
members of the two victims learnt about such interview
given by the first informant within three days of the fatal
accident to a local T.V. Channel. The prayer before the
trial court was that since the new facts had surfaced, the
prosecution should be permitted to examine the two
witnesses and further confront the first informant with
the statement he had made before the T.V. Channel.
Over and above, the prayer was that the C.D. itself may
be admitted in evidence as it is a document by itself.”
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15.19 Reliance was also placed upon the decision of the
Supreme Court in the case of Subal Ghorai and Others v.
State of West Bengal, (2013) 4 SCC 607, wherein the court
after reference to various decisions of the Supreme Court on
the aspect of scope of section 149 of the Penal Code, held
thus: -

“52. The above judgments outline the scope of Section
149 IPC. We need to sum up the principles so as to
examine the present case in their light. Section 141 IPC
defines unlawful assembly to be an assembly of five or
more persons. They must have common object to
commit an offence. Section 142 IPC postulates that
whoever being aware of facts which render any
assembly an unlawful one intentionally joins the same
would be a member thereof. Section 143 IPC provides
for punishment for being a member of unlawful
assembly. Section 149 IPC provides for constructive
liability of every person of an unlawful assembly if an
offence is committed by any member thereof in
prosecution of the common object of that assembly or
such of the members of that assembly who knew to be
likely to be committed in prosecution of that object.
The most important ingredient of unlawful assembly is
common object. Common object of the persons
composing that assembly is to do any act or acts stated
in clauses “First”, “Second”, “Third”, “Fourth” and
“Fifth” of that section. Common object can be formed
on the spur of the moment. Course of conduct adopted
by the members of common assemble is a relevant
factor. At what point of time common object of
unlawful assembly was formed would depend upon the
facts and circumstances of each case. Once the case of
the person falls within the ingredients of Section 149
IPC, the question that he did nothing with his own
hands would be immaterial. If an offence is committed
by a member of the unlawful assembly in prosecution of
the common object, any member of the unlawful
assembly who was present at the time of commission of
offence and who shared the common object of that
assembly would be liable for the commission of that
offence even if no overt act was committed by him. If a
large crowd of persons armed with weapons assaults

Page 143 of 956

HC-NIC

Page 143 0of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

intended victims, all may not take part in the actual
assualt. IF weapons carried by some members were not
used, that would not absolve them of liability for the
offence with the aid of Section 149 IPC if they shared
common object of the unlawful assembly.

53. But this concept of constructive liability must not
be so stretched as to lead to false implications of
innocent bystanders. Quite often, people gather at the
scene of offence out of curiosity. They do not share
common object of the unlawful assembly. If a general
allegation is made against large number of people, the
court has to be cautious. It must guard against the
possibility of convicting mere passive onlookers who did
not share the common object of the unlawful assembly.
Unless reasonable direct or indirect circumstances lend
assurance to the prosecution case that they shared
commono9bject of the unlawful assembly, they cannot
be convicted with the aid of Section 149 IPC. It must be
proved in each case that the person concerned was not
only a member of the unlawful assembly at some stage,
but at all the crucial stages and shared the common
object of the assembly at all stages. The court must
have before it some materials to form an opinion that
the accused shared common object. What the common
object of the unlawful assembly is at a particular stage
has to be determined keeping in view the course of
conduct of the members of the unlawful assembly
before and at the time of attack, their behaviour at or
near the scene of offence, the motive for the crime, the
arms carried by them and such other relevant
considerations. The criminal court has to conduct this
difficult and meticulous exercise of assessing evidence
to avoid roping innocent people in the crime. These
principles laid down by this court do not dilute the
concept of constructive liability. They embody a rule of
caution.”

15.20 It was, accordingly, urged that the prosecution
through the testimonies of the eye-witnesses, many of whom
are injured eye-witnesses, has duly established the charge
against the accused persons and that the trial court has rightly
convicted the appellants/convicts of the offences in question,
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and that there being no merit in the appeals filed by the
convicts, the impugned judgment and order of conviction and
sentence deserves to be upheld and the appeals deserve to be
dismissed.

15.21 Adverting to the appeals filed by the SIT against the
acquittal of the accused persons who have been given the
benefit of doubt by the trial court, it was submitted that a
conspiracy came to be hatched by the members of the mob.
The crowd from Sardarpura, after being dispersed from the
Panchayat office, went to Shaikh Mohalla and pelted stones
and burnt the cabins. It was submitted that various incidents
that had occurred prior to the commission of the offence,
clearly indicate that the entire incident was pre-planned and
pre-concerted and the hatching of a conspiracy by the accused
is clearly established.

15.22 It was submitted that having regard to the evidence
that has come on record, in all probabilities, there was
sufficient light to identify the persons in the mob whom the
witnesses have named, and therefore, the trial court was not
justified in acquitting the accused despite the fact that they
were identified by the witnesses before the court. In this
regard, the learned counsel placed reliance upon the
testimonies of PWs-47, 48, 56, 60, 65, 68 and 84. It was
submitted that PW-47 Ibrahimmiya Rasulmiya Shaikh has
stated in the first information report that he identified the
accused in the light and that no contradiction has been
brought out in this regard. It was pointed out that PW-48
Sabirhussain Kadarmiya Shaikh has deposed that he has
identified persons in the focus light. Reference was made to
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the testimony of PW-56 Ayubmiya Rasulmiya Shaikh, wherein
the witness has deposed that while returning home, he had
seen that the halogen light of the streetlight had been focused
towards their mohalla. It was submitted that of course, an
omission has been brought out in the cross-examination to the
effect that the witness has not stated these facts in the
statement dated 11™ March, 2002; however, such omission
would not amount to a contradiction so as to discredit the
version of the witness. Reference was made to the testimony
of PW-60 Bachumiya Imammiya Shaikh wherein the witness
had stated that on 28" February, 2002 at about 5 o’clock in the
evening, wireman Mathurbhai Trikambhai had directly started
the light on the streetlight pole at the corner of their mohalla
and Becharbhai Odhavbhai and Kanubhai Sarpanch were
standing below. The focus light had been fixed on the pole in
the kabrastan and the light was falling on their mohalla. It was
pointed out that though an omission has been brought out in
the cross-examination of the witness to the effect that he had
not stated these facts in his statement recorded by the police
on 3" March, 2002, it cannot be said to be a material omission
in view of the fact that while investigating the present case,
the main concentration of the Investigating Officer was as
regards the incident of 11/11:30 and, therefore, there is no
mention of the earlier events in the statements recorded by
the Investigating Officer. Reference was made to the testimony
of PW-65 Akbarmiya Nathumiya Shaikh to point out that the
said witness has deposed that on 28™ February, 2002 between
4 to 5 o’clock, Mathurbhai Trikambhai (Wireman), Kanubhai
Sarpanch and Becharbhai Odhavbhai had put a focus light on
the streetlight pole. Reference was made to the cross-
examination of the witness, to point out that he has deposed
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that on the 28™, there was a police bandobust. The lights of the
panchayat had been disconnected. There was no one in front
of his house, he was there alone. Mathurbhai Trikambhai and
Kanubhai Sarpanch had put on the lights and had gone away,
but he had not felt any anxiety. He had not gathered the
people of the mohalla. He had also not said anything about
putting up of the lights to the police. After the incident, the
police had come for the purpose of taking them to llol, and he
had told them about the lights having been put up. The police
had gone and did nothing. He had also narrated the incident to
others, but they did nothing. He had declared this incident
about lights in 2008. It was pointed out that an omission has
been brought out in the cross-examination of the witness to
the effect that he had not stated these facts in his statement
recorded by the police on 10™ March, 2002. It was submitting
that not stating about the incident regarding putting up of
lights which was prior to the main incident cannot be said to be
a material omission. It was contended that from the testimony
of the above witnesses, it is evident that there was sufficient
light for the witnesses to identify the accused persons and that
the accused, prior to committing the offence in question, had
put up lights at strategic positions so that they could identify
the victims, and thus, had pre-determined and pre-conspired
to commit the offence in question.

15.23 Proceeding to the next incident in support of the
prosecution theory of there being a conspiracy, the learned
Special Public Prosecutor referred to the testimony of PW-78
Basirabibi Bachumiya Shaikh wherein the witness has deposed
that on 1st March in the evening at around 5 o’clock, she had
gone to purchase gram flour from the shop of Dahyabhai
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Vanabhai and Dahyabhai Vanabhai had asked her as to what
she would do with the flour and she had said that she wanted
to make bhajiyas. Dahyabhai Vanabhai had told her today was
their last day, they may eat bhajiyas, tomorrow they would eat
them if they are alive. It was submitted that the evidence of
this witness finds corroboration in the testimony of the first
informant PW-47 Ibrahimmiya to whom the witness had
disclosed this fact, though she may not have stated so in her
own statements. It was submitted that this evidence goes to
show that a conspiracy was hatched long back and the incident
was a pre-determined one.

15.24 As regards the theory put forth before the trial court
regarding taking away of the water pump key, the learned
counsel submitted that he does not press this point.

15.25 The learned Special Public Prosecutor, next referred
to the incidents where hate speeches were given prior to the
incident to instigate the Patels of Sardarpura to assault and kill
the Muslims. The attention of the court was invited to the
evidence of PW-46 Sabirmiya Akumiya Pathan who has
deposed that twenty to twenty-five days prior to the incident,
Haresh Bhatt, a leader of the Vishwa Hindu Parishad had
visited the village and convened a meeting of Patel youth.
Haresh Bhatt had given a speech in vitriolic language saying
that the Muslims are a burden on Hindustan and they have no
right to reside in Hindustan. This time if there is an opportunity
and there is violence, not a single Muslim should escape.
Thereafter, Haresh Bhatt had distributed trishuls. Reference
was made to the evidence of witness PW-60 Bachumiya
Imammiya who has deposed that on 27" February, 2002, when
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he was sitting below the banyan tree in the corner of the
mohalla, three to four cars came from the market side and
went towards Mahadev, which were vehicles of Haresh Bhatt
and leaders of the Bajrang Dal. Inside the Mahadev temple, a
meeting of Patels had been convened and trishuls had been
distributed and at that time Haresh Bhatt was saying that if
there are riots this time, not a single Muslim should escape. If
they want weapons, they should ask him. The attention of the
court was also drawn to the testimony of PW-49 Igbalmiya who
has deposed that three days prior to the incident, Naranbhai
Lallubhai who at the time was the member of the legislative
assembly from Unjha, had come to the Mahadev temple at
Sardarpura and had convened a meeting of Patels. The Patels
were saying on the mike that Naranbhai Lallubhai would say a
few words. At that time Naranbhai Lallubhai said that the
Government was theirs and that they could do whatever they
wish. Referring to the cross-examination of the witness, it was
pointed out that the witness has not been contradicted in this
regard and his testimony in this regard stands unchallenged. It
was submitted that in the cross-examination of the witnesses,
so many facts have been brought on record which had
prompted the people to act in a particular manner and that the
hate speech given by Naranbhai Lallubhai, an MLA was as good
as an assurance to the accused. It was submitted that the
evidence adduced by the prosecution clearly shows that the
entire incident was a result of a conspiracy which had been
hatched prior in point of time from the occurrence of the
incident.

15.26 The learned Special Public Prosecutor, thereafter
referred to the testimony of PW-71 Mangabhai Ramabhai Raval
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to point out that the said witness has deposed that late in the
night at around 9 o'clock, Ramabhai Mohanbhai Patel had
parked a tractor on the side of the road wherein there were
two to three and four barrels of kerosene and one barrel of
petrol. Thereafter, Natubhai Kachrabhai Patel, Jayantibhai
Ambaram Patel, Kalabhai Bhikhabhai Patel, Bakabhai
Mangalbhai Patel, Kantibhai Prabhudas, Jitendrakumar Kantilal,
Bhikhabhai Joitabhai passed through the road in front of his
house and went towards Kantibhai Prabhudas's house at
Kapurvas. He has seen them take the cans of kerosene with
them and when they passed in front of their house, the smell
of kerosene was emanating therefrom and hence, he learnt
about it. Referring to the note before the commencement of
recording of the testimony of this witness, it was pointed out
that the said witness has stated that he was pressurized not to
depose against Hindus. It was pointed out that the witness has
stated that Ramesh Kanti and Kanubhai Joita had threatened
the witness in connection with deposing against the accused. It
was submitted that it may be significant to note that it is
shocking that witnesses, who had earlier named persons in
their statements recorded by the police, have later on, before
the Special Investigation Team resiled from their statements,
by stating that the police had recorded the names on their own
whereas in their depositions, they have named the accused
and have identified them. Thus, it is evident that the witnesses
were under pressure not to depose against the accused. It was
submitted that from the testimony of Mangabhai Raval, it is
clear that the accused had collected kerosene and petrol for
the purpose of using the same for commission of the offence.
The incident in question is, therefore, the result of a conspiracy
hatched among the accused.
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15.27 Next it was submitted that the prosecution case
that there was a pre-planned conspiracy is further fortified by
the testimony of PW-60 Bachumiya Imammiya Shaikh who has
deposed that four days prior to 27" February, 2002, he was
sitting at Rafigbhai's galla at which point of time, Raghubhai
Revabhai (accused No.26) had asked him to remove his cabin
which was touching his house as his house was filled with
fodder which would get burnt. It was pointed out that though
an omission has been brought out in the cross-examination of
the witness to the effect that such fact has not been stated by
him in his statement dated 3™ March, 2002, such omission
cannot be said to be a material omission so as to amount to a
contradiction as the same related to an incident prior to the
main incident. It was pointed out that the said witness has also
deposed that on 28" February, 2002, there was a call of bandh
and in the morning at around 10 o'clock when he was sitting at
his galla, Rajeshbhai Punjabhai, Rameshbhai Kantibhai and
Maheshbhai Jivanbhai had come and told him that there was a
call of Gujarat Bandh and that he should close down his galla.
Moreover, PW-62 Rafigmiya Mohammadhussain Shaikh has
deposed that on 28" February, 2002, certain persons
belonging to the Patel community had forced him to close
down his cabin, failing which, they threatened to set it on fire
and also attempted to beat him. It was submitted that thus,
prior to the incident, the cabins of the victims have been
removed from places which could catch fire and the people
also have been asked to close down cabins and which is clearly
indicative of the fact that there was pre-planning as well as a
pre-concerted effort on the part of the accused persons.
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15.28 Insofar as the version given by PW-78 Basirabibi
Bachumiya Shaikh regarding Jayantibhai Ambarambhai having
come on 28" February, 2002 and taken away the bore-well
account book is concerned, the learned counsel has not placed
much reliance upon the said aspect. Similarly, the learned
counsel has also not placed much reliance upon the incident
narrated by PW-74 Sikandarmiya Rasulmiya Shaikh regarding
Kanubhai Joitabhai telling him that as their people had burnt
the train at Godhra, he would not get Kuber (a brand of
tobacco).

15.29 Insofar as the aspect of connecting a rod with
electric supply and inserting it into Mahemoodmiya's room is
concerned, the learned Special Public Prosecutor placed
reliance upon the testimony of PW-2 Dr. Pravinkumar Popatlal
Soni who had examined Abedabanu Manubhai Shaikh, aged 13
years, to point out that the history given in the case of the said
patient was that on the previous day, she had been given
current. It was pointed out that the doctor has further deposed
that if a room catches fire or if an electric live wire falls on any
person, injuries of the nature sustained by Abedabanu could be
caused. Reference also was made to the testimony of PW-48
Sabirmiya Kadarmiya Shaikh to point out that the said witness
has deposed that a long iron rod was joined with current and
was placed in the room and there were shouts of help and
screams coming from the room. It was submitted that thus,
evidence has come on record that an iron rod has been placed
in the room and connected to electrical wires and that
Abedabanu had sustained injuries on account of electric
current. Reference was also made to the testimony of PW-105
DSP Anupamsinh Shreejaysinh Gehlot to point out that it has
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come out from his testimony that many wires were lying on the
road outside their house. It was submitted that this is another
factor which supports the prosecution case that the incident
was a pre-planned and pre-conspired one.

15.30 As regards the theory of carrying acid bottles is
concerned, the learned counsel has not placed much reliance
upon it and has admitted that nobody has sustained any acid

injury.

15.31 As regards the breaking of Memon's shop s
concerned, the learned counsel has submitted that there is no
evidence in this regard and insofar as the Memons are
concerned, they have not stated anything in this regard.
Similarly, much stress has not been laid on the theory of
putting of a kerosene-soaked rag below the cabin of

Ibrahimmiya.

15.32 Insofar as the peace meetings held at the house of
Munsafkhan Pathan are concerned, it was submitted that the
second meeting for peace which was called at the residence of
Munsafkhan in the presence of Sarpanch has been proved
through the testimony of PW-70 Munsafkhan. The version
given by Munsafkhan finds support in the testimony of PW-90
PSI Parmar, who was the person who brought some Muslims
from Sundarpur as they were apprehending some damage to
their lives. Referring to the testimony of PW-70 Munsafkhan, it
was pointed out that as per the version given by the said
witness, two meetings were called on 1% March and that the
Sarpanch had come in the second meeting. There are two
aspects regarding the incident which took place on 28%™

Page 153 of 956

HC-NIC

Page 153 0of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

February. The first information report given by Haribhai was
drafted by him and was handed to him and when PSI Parmar
came, it was given to him for registering the offence. In the
second meeting, leading persons of the village were called.
Two persons remained present out of those persons and the
Sarpanch Kantibhai had made a statement that it was not
within his means to do anything, which would clearly show that
the accused were hatching up a conspiracy. It was submitted
that on the strength of the first information report given by
Haribhai, an offence was registered. Referring to the testimony
of PW-56 Ayubmiya Rasulmiya Shaikh, it was pointed out that
this witness was present in the meeting. The attention of the
court was invited to the cross-examination of this witness to
point out that the witness has been cross-examined in respect
of his statement dated 10" March, 2002, whereas another
statement of the witness was recorded on 19™ May, 2008,
wherein this aspect has been mentioned, but has gone
unchallenged as he has not been contradicted in this regard.

15.33 It was submitted that after the Godhra incident,
incidents that have taken place are suggestive of the fact that
a conspiracy was hatched. In furtherance of the conspiracy,
the incidents started at 9:30 or so near the Panchayat office. A
huge crowd gathered and Shaikh Mohalla houses were
targeted. The police were satisfied that the crowd had
dispersed and left the village. At that time, the police did not
realise that the same crowd would again gather and could do
some mischief. It is a fact that the police had left the place and
soon thereafter, the incident in question took place. It was
submitted that from 11:30 to 2:30, the crowd remained in

Shaikh Mohalla and surrounded the house of Mahemoodmiya
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which clearly shows that they wanted to see that the house is
completely destroyed and the persons inside the house are
dead. All the persons who were inside the house of
Mahemoodmiya were raising shouts for help; however, nobody
could come to their rescue out of fear of the crowd. It was
pointed out that a number of people who were inside the
house succumbed to burn injuries, suffocation, etc. When the
persons were inside the house which was set on fire, the crowd
very well knew that the persons would be killed.

15.34 It was submitted that the incident at Godhra
occurred on 27™ and this incident of 1% March is in two parts.
The incident took place after two days because this was the
period during which the conspiracy was hatched. After the
incident of Godhra, in two days, certain incidents had taken
place in respect of which FIRs were lodged. Some role was
played by the leaders instigating people to do certain acts. On
28™ February, shops were closed and cabins were burnt in
respect of which the first information report was lodged only
on 6™ March. A peace meeting was held at the residence of
Munsafkhan Pathan wherein Kanubhai Sarpanch remained
present. PSI Shri Parmar was also present, despite which an
incident took place at Panchayat office and the police had to
resort to firing rounds in the air. A first information report came
to be lodged whereafter three cabins at Shaikh Mohalla were
burnt where the Muslims were the targets. Reference was
made to section 10 of the Evidence Act to point out that
certain circumstances can be taken into consideration for
inferring a conspiracy. It was pointed out that the police had
left the scene of offence despite the situation being tense. It
was submitted that the mere fact that some of the victims
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survived would not mean that they were not inside the house,
inasmuch as, it would all depend upon which part of the house
they were all hiding. It was submitted that it is a clear case of
conspiracy namely, fixing of halogen lights, etc. which shows
that particular things were done to facilitate the offence. From
the evidence of about sixteen witnesses, certain circumstances
have been brought on record to show that a conspiracy was
hatched. It was submitted that none of the circumstances
have been properly considered by the trial court. It was
submitted that the sequence of events after the Godhra
incident are suggestive of the fact that these are all in
furtherance of the conspiracy hatched by the accused persons.
It was submitted that some three cabins at the corner of
Shaikh Mohalla were burnt. When PSI Parmar was patrolling, he
saw these cabins being burnt. This aspect shows that Muslims
were targeted. On 28" most of the shops which were burnt
were of Muslims. It was submitted that ten or eleven shops
were situated side by side and hence, if the eight shops
belonging to Muslims are set on fire, then the adjoining shops
would also catch fire and that is how three shops of members
of the Hindu community were also burnt, though that may not
have been the intention of the mob. According to the learned
counsel, on certain aspects, the court can draw inferences.

15.35 The learned Special Public Prosecutor further
submitted that looking at the sequence of events which have
taken place, it is clear that in furtherance of the conspiracy,
the above acts are done and that that this is a clear case of
conspiracy. The fixing of halogen lights is suggestive of the
fact that a particular thing was done in furtherance of the
conspiracy to facilitate the members of the mob. In the

Page 156 of 956

HC-NIC

Page 156 of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

circumstances which are borne out from the evidence of
sixteen witnesses, certain omissions are bound to be there in
the evidence, which are brought out in the cross-examination.
It was submitted that the court has to consider the mental
condition of the witnesses, the feeling of horror, shock, etc.,
inasmuch as, at the time when their statements were
recorded, their kith and kin were being buried. Hence, if they
have not stated any aspect due to shock and mental condition,
it has to be ignored. It was submitted that certain
circumstances have been brought on record, which would
show that a conspiracy was hatched and in furtherance of the
conspiracy, particular acts had been done. Reference was
made to the findings recorded by the trial court while
analysing the evidence of the witnesses in the context of the
offence under section 120B of the Penal Code, to submit that
the trial court has failed to appreciate the evidence on record
in proper perspective while holding that the charge under
section 120B has not been established. It was submitted that
the trial court has not considered the circumstances properly
and that the sequence of events after the Godhra incident are
suggestive of the fact that these acts are done in furtherance
of the conspiracy. Reference was made to the testimony of
PW-105 Shri Anupamsinh Shreejaysinh Gehlot to point out that
he had information from a particular pump that Patels had
purchased kerosene and petrol and on these aspects,
instructions were given to some policeman. Referring to the
testimony of the said witness, it was pointed out that it
appears that petrol pump owners have also played an
important role in this incident. Tractors containing kerosene
and petrol were brought to the village. As far as Basirabibi is
concerned, her husband had died and, therefore, it is possible
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that in such a mental condition, she may not have made any
statement with regard to the bhajiya incident. It was submitted
that none of the circumstances have been properly considered
and that the sequence of events which have taken place after
the burning of train at Godhra, namely, burning of ten shops,
burning of cabins near the Panchayat office on 28" February,
burning of three cabins in the evening at Shaikh Mohalla on 1
March, are all aspects which are suggestive of the fact that
these acts have been done in furtherance of the conspiracy of
removing particular Muslims of the village, whereafter the
main incident had taken place. It was submitted that the real
plan of the conspirators may not come to the knowledge of any
person but the manner in which these incidents have taken
place is suggestive of the fact that a conspiracy was hatched
to eliminate a particular class of persons.

15.36 Reference was then made to the findings recorded
by the trial court while acquitting the accused persons to
whom the benefit of doubt was given, reference to which shall
be made at a later stage.

15.37 It was submitted that looking to the facts and
circumstances of the present case, all the accused persons had
a meeting on 28™ February, 2002 and 1t March, 2002 at the
Mahadev temple. The political leaders have also delivered
speeches to instigate the people of the Patel community to
retaliate against the Muslims. Prior to 28™ February, 2002,
about ten cabins were burnt near the Panchayat office and
primary school, most of which belonged to Muslims and one or
two of the cabins belonged to Ravals, etc. Thereafter, on 1%
March, 2002 in the evening, the crowd gathered near the
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Panchayat office. One crowd consisting of around one
thousand people came from the direction of Sundarpur village
and another crowd comprised of about five hundred persons
were from Sardarpura village. It was submitted that all these
circumstances clearly show that an unlawful assembly was
formed, the object whereof was absolutely unlawful namely, to
do away with the Muslims. It was submitted that since the
police resorted to firing, temporarily the crowd had dispersed
and again came together towards the Shaikh Mohalla and
three cabins were burnt at around 10 p.m. The crowd again
gathered and came to Shaikh Mohalla at about 11:30 p.m. and
burnt/ransacked almost all the houses of Shaikh Mohalla. Not
only that, but the jeep, car and scooter were also burnt and
thereafter, the crowd proceeded to the house of
Mahemoodmiya in which the ladies, children and gents have
taken shelter. It was submitted that Mahemoodmiya's house
was set on fire knowing full well that the persons who had
taken shelter inside the house would be burnt and killed. It was
contended that, therefore, this is a clear case of unlawful
assembly within the meaning of sections 141 and 149 of the
Penal Code and that it is also a case of conspiracy under
section 120B of the Penal Code.

15.38 In support of such submission, the learned counsel
placed reliance upon the decision of the Supreme Court in the
case of Ramesh and Others v. State of Haryana, (2010)
13 SCC 409, for the proposition that when an assembly is
found to be unlawful and if the offence is committed by any
member of the unlawful assembly in prosecution of the
common object, every member of the unlawful assembly shall
be guilty of the offence committed by another member of the
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assembly. The court in the facts of the said case noted that all
the accused have come and left the place of occurrence
together and accordingly found that there was no escape from
the conclusion that the appellants therein were members of
the unlawful assembly and the offences have been committed
in pursuance of the common object and hence, each of them
would be liable for the offence committed by any other
member of the assembly.

15.39 The learned Special Public Prosecutor then referred
to the findings recorded by the trial court while acquitting the
respondent accused by giving them the benefit of doubt, and
assailed such findings by submitting that the trial court has
failed to appreciate the evidence in proper perspective and
hence the judgment and order of acquittal deserves to be set
aside.

16. Mr. Mihir Desai, Senior Advocate, learned counsel with
Mr. Kalpesh Shastri, learned advocate for the appellants in
Criminal Appeals No0.140, 142 and 148 of 2012, invited the
attention of the court to the findings recorded by the trial court
in relation to each of the accused persons whose acquittal
have been challenged in these appeals and has made his
submissions thereon, reference to which shall be made at a
later stage while considering the case of each individual
accused person.

16.1 On the merits of the appeals, the learned counsel
reiterated the submissions advanced by the learned Special
Public Prosecutor and further submitted that it is settled legal

position as held by the Supreme Court as well as this High

Page 160 of 956

HC-NIC

Page 160 of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

Court in a catena of decisions that once a person is held to be
a party to an unlawful assembly with a common object, no
overt act needs to be attributed to that person for being found
guilty of the offence in question. It was submitted that this is a
case where there is no doubt and it cannot be seriously
disputed that a large mob entered into an area in which they
were not residing and they went to the end of the area of the
locality/mohalla and certain people were killed. It was
submitted that there is no doubt about this fact and the fact
that there was an unlawful assembly and the kind of
statements which were being made which the witnesses have
repeated one after the other. It was submitted that the
common object of the unlawful assembly was to inflict physical
harm to persons and kill the persons of a particular community
which cannot be doubted. If this is not doubted, then as per
the Supreme Court decisions, each person who is a member of
that unlawful assembly would be guilty irrespective of whether
any overt act had been committed by that person. In that
context, the only thing which one has to verify is whether a
particular person was present in the assembly or not. Nothing
more needs to be done. It was, accordingly, submitted that
once it is shown that there is some amount of credible
evidence that a person was a part of a mob which has gone
inside, there is no question of there being any bystander and
that everybody who had gone inside was shouting and
screaming, etc. The only question which the court is required
to then answer is as to whether such person was a part of the
mob or not. It was submitted that as far as the testimonies go,
there are a few things that may be borne in mind namely, that
the incident of 1t March took place at night and on 2" March,
2002 the first information report came to be lodged wherein
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twenty-eight persons have been named. Subsequently, fifty-
five persons have been chargesheeted and the first
chargesheet came to be filed on 27" July, 2002. In the
meanwhile, two petitions came to be filed in the Supreme
Court, one by the National Human Rights Commission wherein
prayer for seeking transfer of the case outside Gujarat was
made, and the second petition was filed by some other
individual or organisation seeking transfer of investigation.
Thereafter, on 6™ November, 2003, eight affidavits in respect
of this case came to be filed or are affirmed. It was submitted
that there are a total of thirty-eight victim witnesses out of
whom, eight have filed affidavits. On 21 November, 2003, the
Supreme Court stayed all the trials arising out of incidents that
occurred in the aftermath of the Godhra incident, including the
trial in relation to the incident arising from village Sardarpura.
It was submitted that the case thereafter came up in the year
2008 and on 26™ March, 2008, the Special Investigation Team
came to be appointed to which the State of Gujarat agreed.
Consequent thereon, a notification dated 1** April, 2008 came
to be issued whereby the Special Investigation Team came to
be constituted. Therefore, for a period of five years, there was
a freeze on cases. It was submitted that thereafter, a judgment
came to be passed by the Supreme Court on 1 May, 2009. It
was submitted that subsequently, the Supreme Court lifted the
stay on the trial and further investigation came to be carried
out by the Special Investigation Team in 2008. It was
submitted that the Special Investigation Team thereafter
carried out further investigation in the case.

16.2 According to the learned counsel, when there is a

contradiction brought out in the testimony of a witness, one
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needs to bear in mind two aspects of the case, firstly, that this
was a riot case and not an individual case, wherein normally
the Supreme Court has adopted a two witness test; secondly,
these cases had a journey of investigation being transferred
from one agency to another, the trial was stayed and in the
context where the Supreme Court felt that the witnesses were
under threat. It was submitted that the National Human Rights
Commission conducted a survey in Gujarat and the report
came to be submitted in July, 2002 wherein it was stated that
the first information reports and statements are not recorded
properly and, therefore, there was a need to file petition for
transfer of investigation and need to appoint Special Courts
and Special Public Prosecutors, before the Supreme Court. It
was submitted that the Supreme Court was conscious of the
fact that the witnesses in this case would need protection as
they had been terrorised, would have been under fear rightly
or wrongly and, therefore, guidelines concerning witnesses had
been given. It was submitted that in the peculiar facts of this
case, what the witnesses have stated in the court and what
they have stated earlier needs to be looked into. Moreover,
the following factors are required to be kept in mind: -
(i) many of the witnesses were injured witnesses;
(ii) those not injured also lost relatives in this particular
carnage;
(iii) there was no personal enmity between any of them and
the persons who have been named; and
(iv) the peculiar facts of this case of which cognizance was
taken by the Supreme Court.

16.3 It was submitted that in this context, the emphasis
given on the contradictions in relation to the earlier statements
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and the statements which they have made in the court needs
to be looked into. As far as the affidavits are concerned, it was
submitted that out of thirty-eight victim witnesses, eight have
filed affidavits with their limited prayer to transfer the case and
not with the intention to decide who was guilty and who was
not. Affidavits were made on 6™ November, 2003 after the first
chargesheet was filed on 27" July, 2002 and the Special
Investigation Team became the investigating agency on 26"
March, 2008. Therefore, there is a period between 2002 and
2008 when there was no investigating agency. It was
submitted that, therefore, there was no question of exhibiting
the affidavits and, therefore, it would not be correct to look at
these documents which are not exhibited. As regards whether
the affidavits can be treated as previous statements under
section 161 of the Code or can be used for contradicting the
witnesses under section 145 of the Evidence Act, it was
submitted that the same cannot be used for contradicting the
witness under section 145 of the Evidence Act as this was a
peculiar case where there was a freeze from 2002 to 2008 so
far as the conduct of the trial is concerned. However, as far as
the prosecuting agency is concerned, there was no stay on
investigation and after they filed the chargesheet, their work
was over. It was submitted that in the facts of the present
case, subsequent investigation came to be carried out by
another agency after the Supreme Court directed constitution
of the SIT in the year 2008, whereafter the second chargesheet
came to be filed in 2008 and the stay on the trial came to be
lifted. It was submitted that in these facts, the affidavits stated
to have been filed in the Supreme Court and the applications
made to the SIT cannot be used for the purpose of
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contradicting the witness under section 145 of the Evidence
Act.

16.4 The learned counsel submitted that the trial court has
wrongly acquitted the accused persons of the charge of
conspiracy under section 120B of the Penal Code. It was
pointed out that the incident of burning of the train at Godhra
took place on 27™ February, 2002; however, there was no
attack on the members of the Muslim community on 27
February and on 28™ February. There was no attack on any of
the members of the said community during day time on 1+
March, 2002. It was submitted that the attack was made only
two days after the incident, that too, in the dead of night.
Therefore, it cannot be treated as a spontaneous reaction of
the accused due to the burning of the train at Godhra. It was
submitted that the incident in question was a result of planning
and meeting of minds and was a planned conspiracy. It was
submitted that the events which led to the occurrence of the
incident are also required to be kept in mind. About twenty to
twenty-five days prior to the incident, a speech was given by a
political leader instigating the Patels of Sardarpura village. It
was pointed out that evidence has come on record that three
days before the event, another political leader had made
provocative statements inciting the members of the Patel
community. Next, it was submitted that though the streetlights
of the entire village were shut down due to non-payment of the
bills on the part of the panchayat, on this particular night,
lights and halogen lamps were put up at the place where the
violence took place, focussing on the mohalla, which clearly
indicates that there was a clear plan on the part of the accused
persons to assault the persons at Shaikh Mohalla.
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16.5 It was submitted that a number of statements have been
made by different persons of the village one or two days prior
to the event which clearly indicate that a conspiracy was
hatched to attack and kill the persons belonging to the Muslim
community. It was pointed out that the key to the water pump
was taken away one day before the incident with the idea that
when the attack is made, no water would be available to
extinguish the fire. It was pointed out that many of the persons
named had participated in the offence and it is obvious that it
was a pre-conceived conspiracy and that the only reason to
put on the lights was to ensure whom they were attacking. It
was submitted that comments made by various persons and
events after 27" February, 2002 would clearly amount to
hatching of a conspiracy as contemplated under section 120B
of the Penal Code and, therefore, the accused should be held
guilty of the charge under that section. In support of his
submission, the learned counsel placed reliance upon the
decision of the Supreme Court in the case of Krishna Mochi
v. State of Bihar, (2002) 6 SCC 81, for the proposition that in
the matter of appreciation of evidence, what matters is the
quality of evidence and not the number of witnesses, but
sometimes, in appropriate cases, the court may adopt a test
like the one adopted by the Allahabad High Court in the case
referred to therein. The court observed that though in that
case, the basis of conviction of the appellant before the
Supreme Court was credible evidence of four or more eye-
witnesses, but still the court observed that ordinarily, in cases
where there are a large number of offenders and large number
of victims, it would be safe to convict only if the case is
supported by two or three or more witnesses who give
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consistent account of the incident. The court had observed
such a rule of caution ordinarily, which would obviously mean
that there is no blanket ban upon rule of universal application
that if the number of eye-witnesses is less than two, in no case
conviction can be upheld. The court further held thus: -

“30. Thus, it appears that this Court laid down that in
the matter of appreciation of evidence what matters is
the quality of evidence and not the number of witnesses,
but sometimes, in appropriate cases, the court may
adopt a test like the one adopted by the Allahabad High
Court in that case. Though in that case the basis of
conviction of the appellants before this Court was
credible evidence of four or more eyewitnesses, but still
the Court observed that, ordinarily, in cases where there
were a large number of offenders and a large number of
victims it would be safe to convict only if the case is
supported by two or three or more witnesses who give
consistent account of the incident. This Court has
observed such a rule of caution ordinarily, which would
obviously mean that there is no blanket ban or rule of
universal application that if the number of eyewitnesses
is less than two, in no case conviction can be upheld.
That apart, as in that case the appellants were convicted
on the basis of evidence of four or more eyewitnesses,
as a matter of fact the Apex Court was not called upon
to go into this question, but even then it has made such
observations. As noted above, no rule of universal
application was intended to be laid down or has been
laid down. The decision is, therefore, not applicable to
the facts of the present case.

31. It is a matter of common experience that in recent
times there has been a sharp decline of ethical values in
public life even in developed countries much less a
developing one, like ours, where the ratio of decline is
higher. Even in ordinary cases, witnesses are not
inclined to depose or their evidence is not found to be
credible by courts for manifold reasons. One of the
reasons may be that they do not have courage to
depose against an accused because of threats to their
life, more so when the offenders are habitual criminals
or high-ups in the Government or close to powers, which
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may be political, economic or other powers including
muscle power. A witness may not stand the test of
cross-examination, which may be sometimes, because
he is a bucolic person and is not able to understand the
question put to him by the skilful cross-examiner and at
times under the stress of cross-examination, certain
answers are snatched from him. When a rustic or
illiterate witness faces an astute lawyer, there is bound
to be imbalance and, therefore, minor discrepancies
have to be ignored. These days it is not difficult to gain
over a witness by money power or giving him any other
allurance or giving out threats to his life and/or property
at the instance of persons, in/or close to powers and
musclemen or their associates. Such instances are also
not uncommon where a witness is not inclined to depose
because in the prevailing social structure he wants to
remain indifferent. It is most unfortunate that expert
witnesses and the investigating agencies and other
agencies which have an important role to play are also
not immune from decline of values in public life. Their
evidence sometimes becomes doubtful because they do
not act sincerely, take everything in a casual manner
and are not able to devote proper attention and time.

32. Thus, in a criminal trial a Prosecutor is faced with so
many odds. The court while appreciating the evidence
should not lose sight of these realities of life and cannot
afford to take an unrealistic approach by sitting in an
ivory tower. | find that in recent times the tendency to
acquit an accused easily is galloping fast. It is very easy
to pass an order of acquittal on the basis of minor points
raised in the case by a short judgment so as to achieve
the yardstick of disposal. Some discrepancy is bound to
be there in each and every case which should not weigh
with the court so long it does not materially affect the
prosecution case. In case discrepancies pointed out are
in the realm of pebbles, the court should tread upon it,
but if the same are boulders, the court should not make
an attempt to jump over the same. These days when
crime is looming large and humanity is suffering and the
society is so much affected thereby, duties and
responsibilities of the courts have become much more.
Now the maxim “let hundred gquilty persons be
acquitted, but not a single innocent be convicted” is, in
practice, changing the world over and courts have been
compelled to accept that “society suffers by wrong
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convictions and it equally suffers by wrong acquittals”. |
find that this Court in recent times has conscientiously
taken notice of these facts from time to time. In the case
Inder Singh v. State (Delhi Admn.), (1978) 4 SCC 161,
Krishna lyer, J. laid down that: “Proof beyond reasonable
doubt is a guideline, not a fetish and guilty man cannot
get away with it because truth suffers some infirmity
when projected through human processes.” In the case
of State of U.P. v. Anil Singh, 1988 Supp SCC 686, it was
held that a Judge does not preside over a criminal trial
merely to see that no innocent man is punished. A Judge
also presides to see that a guilty man does not escape.
One is as important as the other. Both are public duties
which the Judge has to perform. In the case of State of
W.B. v. Orilal Jaiswal, (1994) 2 SCC 73, it was held that
justice cannot be made sterile on the plea that it is
better to let a hundred guilty escape than punish an
innocent. Letting the guilty escape is not doing justice,
according to law. In the case of Mohan Singh v. State of
M.P., (1999) 2 SCC 428, it was held that the courts have
been removing chaff from the grain. It has to disperse
the suspicious cloud and dust out the smear of dust as
all these things clog the very truth. So long chaff, cloud
and dust remain, the criminals are clothed with this
protective layer to receive the benefit of doubt. So it is a
solemn duty of the courts, not to merely conclude and
leave the case the moment suspicions are created. It is
the onerous duty of the court, within permissible limit to
find out the truth. It means, on one hand no innocent
man should be punished but on the other hand to see no
person committing an offence should get scot-free. If in
spite of such effort suspicion is not dissolved, it remains
writ at large, benefit of doubt has to be credited to the
accused.

33. Thus, in the present case where there was more or
less a caste war between the haves and the have-nots,
gruesome murder of 35 persons of one community in
which several persons were injured, great commotion in
the locality, people became panicky as the accused
persons were members of MCC, which is a very violent
organisation, even if the complicity of the accused is
proved by credible evidence of one or two witnesses, it
would not be unsafe to convict an accused, rather a duty
is enjoined upon the court not to acquit an accused on
this ground alone unless the prosecution case is

Page 169 of 956

HC-NIC

Page 169 of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

otherwise found to be untrustworthy. It is well settled
that in a criminal trial credible evidence of even a
solitary witness can form the basis of conviction and that
of even half a dozen witnesses may not form such a
basis unless their evidence is found to be trustworthy
inasmuch as what matters in the matter of appreciation
of evidence of witnesses is not the number of witnesses,
but the quality of their evidence. Thus, | do not find any
substance in the submission of the learned counsel
appearing on behalf of the appellants on this count.”

16.6 Reliance was also placed upon the decision of the
Supreme Court in the case of C. Muniappan v. State of
Tamil Nadu, (2010) 9 SCC 567, wherein the court held that
the test identification parade is a part of the investigation and
is very useful in a case where the accused are not known
beforehand to the witnesses. It is used only to corroborate the
evidence recorded in the court. Therefore, it is not a
substantive evidence. Actual evidence is what is given by the
witness in the court. The court further held thus: -

“55. There may be highly defective investigation in a
case. However, it is to be examined as to whether there
is any lapse by the 10 and whether due to such lapse
any benefit should be given to the accused. The law on
this issue is well settled that the defect in the
investigation by itself cannot be a ground for acquittal.
If primacy is give to such designed or negligent
investigations or to the omissions or lapses by
perfunctory investigation, the faith and or to the
omissions or lapses by perfunctory investigation, the
faith and confidence of the people in the criminal
Jjustice administration would be eroded. Where there
has been negligence on the part of the investigating
agency or omissions, etc. which resulted in defective
investigation, there is a legal obligation on the part of
the court to examine the prosecution evidence dehors
such lapses, carefully, to find out whether the said
evidence is reliable or not and to what extent it is
reliable and as to whether such lapses affected the
object of finding out the truth. Therefore, the
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investigation is not the solitary area for judicial scrutiny
in a criminal trial. The conclusion of the trial in the case
cannot be allowed to depend solely on the probity of
investigation.”

16.7 Reference was also made to the decision of the Delhi
High Court in the case of Duli Chand and Another v. The
State, 1998 Criminal Law Journal 988, wherein the court inter
alia held that it has to be kept in view that considering the
large scale killing which took place on 1 and 2" November,
1984, the contradictions about date, particularly after lapse of
many years are likely to occur and are natural and it would not
discredit the witnesses.

16.8 It was submitted that through the testimonies of the eye
witnesses, the prosecution has duly proved the charge of
criminal conspiracy under section 120B of the Penal Code as
well as the complicity of the respondents accused in the
offence in question. The trial court was, therefore, not justified
in acquitting them by giving them the benefit of doubt. The
impugned judgment and order of acquittal, therefore, deserves
to the reversed and the respondents/accused are required to
be convicted of the offences with which they are charged.

17. Mr. H. K. Patel, learned Additional Public Prosecutor
appearing in the acquittal appeal preferred by the State of
Gujarat, invited the attention of the court to the findings
recorded by the trial court while acquitting thirty-one accused
persons (the respondents in the appeal) giving them the
benefit of doubt, reference to which shall be made at an
appropriate stage. Adopting the submissions advanced by the
learned Special Public Prosecutor and Mr. Mihir Desai, the
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learned Additional Public Prosecutor further placed reliance
upon the decision of the Supreme Court in the case of Om
Prakash v. State of Haryana, (2014) 5 SCC 753, on which
reliance has also been placed by the learned Special Public
Prosecutor. Reliance was also placed upon the decision of the
Supreme Court in the case of Sushanta Das and others v.
State of Orissa, (2016) 4 SCC 371, wherein the court held
that when one reads section 149 of the Penal Code, since at
the very outset, it refers to participation of each member of an
assembly, it has to be necessarily shown that there was an
assembly of five or more persons which is designated as
unlawful assembly under section 149 of the Penal Code. When
once, such a participation of five or more persons is shown,
who indulge in an offence as a member of such an unlawful
assembly for the purpose of invoking section 149, it is not
necessary that there must be specific overt act played by each
of the members of such an unlawful assembly in the
commission of an offence. What is required to be shown is the
participation as a member in pursuance of a common object of
the assembly or being a member of that assembly, such
person knew as to what is likely to be committed in
prosecution of any such common object. In the event of the
proof of showing of either of the above conduct of a member of
an unlawful assembly, the offence as stipulated under section
149 of the Penal Code will stand proved. Reliance was also
placed upon the decision of the Supreme Court in the case of
Sikandar Singh and Others v. State of Bihar, (2010) 7
SCC 477, wherein the court held that section 149 has
essentially two ingredients: - (1) the commission of an offence
by any member of an unlawful assembly and (2) such offence
must be committed in prosecution of the common object of the

Page 172 of 956

HC-NIC

Page 172 0f 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

assembly or must be such as the members of such assembly
knew to be likely to be committed in prosecution of the
common object. Once it is established that the unlawful
assembly had common object, it is not necessary that all
persons forming the unlawful assembly, must be shown to
have committed some overt act. For the purpose of incurring
the vicarious liability for the offence committed by a member
of such unlawful assembly under the provision, the liability of
other members of the unlawful assembly for the offence
committed during the continuance of the occurrence, rests
upon the fact as to whether the other members knew
beforehand that the offence actually committed was likely to
be committed in prosecution of the common object.

17.1 Reference was made to the decision of the Supreme
Court in the case of Subal Ghorai and Others v. State of
West Bengal, (supra) upon which the learned Special Public
Prosecutor has placed reliance. It was submitted that in the
facts of the present case, the presence of the accused persons
in the mob has been duly established through the testimonies
of the eye-witnesses and that having regard to the facts and
circumstances of the case, it is not necessary to establish or
attribute any overt role of each of the accused persons. It is
sufficient that the accused persons were found to be members
of the mob for the purpose of attracting section 149 of the
Penal Code.

18. In rejoinder, Mr. Y. S. Lakhani, learned counsel for the
accused invited attention to the findings recorded by the trial
court while acquitting the accused persons by giving them the
benefit of doubt, to submit that the findings recorded by the
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trial court are based upon a proper appreciation of the
evidence on record and do not warrant interference by this
court.

18.1 Dealing with the submission that a statement made
after the filing of the chargesheet is not a previous statement,
reference was made to the decision of the Supreme Court in
the case of Shri N. Sri Rama Reddy v. Shri V.V. Giri,
(1970) 2 SCC 340, wherein, relying upon a taped conversation,
the learned counsel had urged that his client was entitled to
test the veracity of the witnesses and impeach the credit of the
witness and satisfy the court that the evidence given by the
witness before the court was inconsistent and contrary to what
he has stated on an earlier occasion. The court after referring
to various decisions in this regard held that it was clear that a
previous statement, made by a person and recorded on tape,
can be used not only to corroborate the evidence given by the
witness in court but also to contradict the evidence given
before the court, as well as to test the veracity of the witness
and also to impeach his impartiality. Apart from being used for
corroboration, the evidence is admissible in respect of other
three matters under section 146(1), Exception (2) to section
153 and section 155(3) of the Evidence Act. The court,
accordingly, did not find it possible to accept the contention of
the learned counsel that the previous statement can be used
only for the purpose of corroboration and not for the purpose
of contradicting the evidence given before the court. The court
held that if a previous statement made by a person can be
used to corroborate his evidence given before the court, on
principle, it did not see any reason why such previous
statement cannot be used to contradict and also for the other
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purposes referred to therein. Mr. Lakhani, accordingly,
submitted that if any statement is made after the chargesheet
is filed, the same can also be used to corroborate or to
contradict the witness.

18.2 Reliance was placed upon the decision of the Supreme
Court in the case of Majid v. State of Haryana, (2001) 10
SCC 6, for the proposition that it is a method recognised by law
under section 155(3) of the Indian Evidence Act that the credit
of a witness can be impeached by a number of former
statements inconsistent with any part of his evidence which is
liable to be contradicted. Mr. Lakhani submitted that to test the
credibility of a witness any statement made before his
evidence is recorded can be put to him to impeach his
credibility. It was contended that any statement either oral or
in writing made anywhere, before anybody, including in the
court proceedings which are prior in point of time on a fact
which is found to be inconsistent to what the witness is
deposing before the court, can be used to contradict the
witness either to impeach his credibility under section 155(3)
or to test the veracity of the witness under section 146(1) or to
impeach his impartiality under Exception (2) to section 153 of
the Evidence Act. It was submitted that when a statement in
writing on oath is made by the witness and admitted by him,
much less, comes from the custody of the prosecution itself
with a request to exhibit it, the defence is justified in getting
the version of the witness concerned contradicted in reference
to the inconsistent submissions made by him. It was submitted
that in this case, incidentally, all these questions which are put
and answers elicited from the witness qua those findings are
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admitted by the witnesses themselves, therefore, they can be
looked into as a piece of evidence on record.

18.3 Dealing with the submissions advanced by Mr.
Anandjiwala, the learned Special Public Prosecutor, Mr. Mihir
Desai, the learned counsel for the victims as well as Mr. Patel,
the learned Additional Public Prosecutor, Mr. Lakhani submitted
that insofar as the delay in recording statements is concerned,
there are two-fold submissions to make. Firstly, whether the
witness was under a particular state of mind due to which he
was in shock, or his mental condition was not proper, because
of which he could not disclose the facts and the names of all
the accused, are questions of fact and the mental condition of
a particular witness at a particular point of time can never be
by virtue of a counsel's imagination. It was submitted that
immediately after the incident, a witness may not be able to
state the facts accurately, but whether after a reasonable span
of time, the witness still remained in the state of mental shock
for days thereafter, is a pure question of fact. Therefore, unless
the statute provides for a presumption, whether statutory or
otherwise, a question of fact cannot be inferred and it has to
come on record by way of positive evidence. The attention of
the court was invited to the provisions of section 3 of the
Evidence Act and more particularly, to the definition of the
expression “fact” which means and includes (i) any thing, state
of things, or relation of things, capable of being perceived by
the senses; (ii) any mental condition of which any person is
conscious. Referring to section 4 of that Act, it was pointed out
that the same provides that whenever it is provided by the Act
that the court may presume a fact, it may either regard such
fact as proved, unless and until it is disproved, or may call for
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proof of it. It was submitted that it was for the prosecution to
prove that it was for the court to presume a certain set of
facts. It was submitted that the expression “shall presume”
refers to a statutory provision. Reference was also made to the
provisions of section 5 of the Evidence Act which bears the
heading “Evidence may be given of facts in issue and relevant
facts” and lays down that evidence may be given in any suit or
proceedings of the existence or non-existence of every fact in
issue and all such other facts as are thereafter declared to be
relevant, and of no others. The attention of the court was also
invited to section 14 of the Evidence Act which bears the
heading “Facts showing existence of state of mind, or of body
or bodily feeling” and postulates that facts showing the
existence of any state of mind, such as intention, knowledge,
good faith, negligence, rashness, ill-will or good-will towards
any particular person, or showing the existence of any state of
body or bodily feeling, are relevant, when the existence of any
such state of mind or of body or bodily feeling, is in issue or
relevant. It was submitted that what is the state of mind of a
particular witness on or after the incident being purely a
question of fact, it has to come on record to explain the
circumstance as to why at a particular point of time or
thereafter, a statement could not be given. Simultaneously,
the court will examine the issue that whenever the statement
is recorded peremptorily or belatedly, whether any fact or
name of the accused has in fact been stated by the
complainant to the investigating agency and the agency has
not recorded or has wrongly recorded the same. It was
submitted that no explanation is coming forth in the deposition
of any of the witnesses that he could not give the statement on
time. It was submitted that somebody has to give an
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explanation that he could not give the statement due to a
particular state of mind, whereas nothing has been brought on
record to explain the delay on the part of the police and the
witnesses. It was pointed out that the police officers were
present in the hospital; however, till all the witnesses were
discharged, no statement had been recorded despite the
continuous presence of the police for a period of thirteen
hours.

18.4 Next, it was submitted that the witnesses have not
stated that they have made any attempt to give the names
and narrated the facts before the police but the police refused
to record it. It was submitted that in two cases, the refusal to
record statements has come on record but in no case has any
evidence come on record to show that a witness wanted his
statement to be recorded but the police did not record the
same. It was submitted that on 2" March and 3™ March, 2002,
statements have been recorded wherein most of the witnesses
have not disclosed the name of any of the accused. Out of
eight witnesses, nearly five witnesses have not named any
accused. PW-60 Bachumiya Imammiya has given the name of
only one accused whereas two witnesses: PW-55 Ashighussain
and PW-59 Mahammad Sattar, who are brothers, have given
various names but then they have stated before the SIT that
most of the names had not been given by them and the police
have written the names on their own. It was further submitted
that as regards words which are hate words which are put in
the mouth of the accused as members of a mob, at the earliest
opportunity, there is very scanty evidence in this regard and
use of such hate words has been mentioned only by witnesses
whose statements came to be recorded at a later date. It was

Page 178 of 956

HC-NIC

Page 178 of 956  Created On Thu Apr 27 11:50:25 IST 2017



R/CR.A/1/2012 JUDGMENT

submitted that it is the prosecution case that to make the
accused liable under section 149 of the Penal Code, the use of
words by the mob is sufficient to attach a mental condition of
the accused that they had intention to kill. It was submitted
that the first information report does not reflect any such
words having been used by the mob and that most of the
witnesses from PW-47 to PW-81 are silent with regard to such
words having been used by the mob. It was pointed out that
PW-48 Sabirhussain Kadarmiya Shaikh, PW-60 Bachumiya
Imammiya Shaikh, PW-66 Akbarmiya Rasulmiya Shaikh, PW-67
Imtiazbhai Mahammadhussain Shaikh, PW-74 Sikandarmiya
Rasulmiya Shaikh, PW-75 Firozabanu Bachumiya Shaikh, PW-
79 Samimbanu Mahemoodmiya Shaikh and PW-81 Dilavarkhan
Abbasmiya Shaikh, are totally silent about the use of the hate
words. It was submitted that PW-69 Mahemoodmiya
Hussainmiya Shaikh and PW-70 Munsafkhan Yasinkhan Pathan
have referred to such words having been used, however, in
relation to the incident of 9:30 and not in relation to the
incident of 11:30. Similarly, PW-55 Ashighussain Bachumiya
Shaikh has also referred to the use of hate words for the 9:30
incident but not with respect to the 11:30 incident. It was
submitted that the next group of witnesses namely, PW-49
Igbalmiya Rasulmiya Shaikh, PW-58 Sabirhussain Imamsha
Fakir, PW-62 Rafigmiya Mahammadhussain Shaikh, PW-63
Bhikhumiya Kalumiya Shaikh, PW-65 Akbarmiya Nathumiya
Shaikh, PW-68 Gulamali Akbarmiya Shaikh, PW-76 Hamidabibi
Akbarmiya Shaikh, PW-78 Basirabibi Bachumiya Shaikh, PW-50
Zakirhussain Kadarmiya Shaikh, PW-53 Kulsumbibi Kadarmiya
Shaikh and PW-54 Sharifmiya Bhikhumiya Shaikh, are
witnesses who have deposed with regard to use of hate words
but contradictions have been brought out to prove that they
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have not stated so in their statements recorded before the
police. It was submitted that most of the witnesses have not
stated these facts in both the statements except PW-63
Bhikhumiya Kalumiya Shaikh whose contradiction qua the
police statement is proved and PW-50 Zakirhussain Kadarmiya
Shaikh and PW-54 Sharifmiya Bhikhumiya Shaikh, where the
contradiction is proved qua the 11:30 incident.

18.5 Referring to the third group of withesses namely, PW-59
Mahammad Sattar Bachumiya Shaikh, PW-61 Safigmiya
Babumiya Shaikh, PW-64 Rafigmiya Babumiya Shaikh, PW-73
Faridabibi  Ashighussain  Shaikh, PW-80 Rukshanabanu
Ibrahimmiya Shaikh, PW-51 Nazirmahammad Akbarmiya
Shaikh, PW-52 Hizbulmiya Hussainmiya Shaikh, PW-56
Ayubmiya Rasulmiya Shaikh and PW-57 Mustufamiya
Rasulmiya Shaikh, it was submitted that these nine witnesses
did say something about the words being used. Out of them,
PW-73 Faridabibi  Ashighussain  Shaikh ~ and PW-80
Rukshanabanu Ibrahimmiya Shaikh have not named anybody
in the court. Out of the remaining seven witnesses, statement
of PW-64 Rafigmiya Babumiya Shaikh was recorded after
twenty-six days whereas the statements of PW-61 Safigmiya
Babumiya Shaikh, PW-51 Nazirmahammad Akbarmiya Shaikh,
PW-52 Hizbulmiya Hussainmiya Shaikh, PW-56 Ayubmiya
Rasulmiya Shaikh and PW-57 Mustufamiya Rasulmiya Shaikh,
have been recorded for the first time on 10™ March, 2002. Only
one witness whose statement has been recorded on the same
day i.e. 2" March, 2002 viz., PW-59 Mahammad Sattar has
stated so. Thus, one witness on the same day has stated
regarding the use of these words. It was submitted that PW-59
Mahammad Sattar, has stated before the SIT that he has not
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given most of the names finding place in the police statement.
It was pointed out that this withess has named five accused in
his deposition for the first time and the names of such accused
do not find place even in the statement recorded by the SIT.
Therefore, PW-59 Mahammad Sattar cannot be said to be a
trustworthy or credible witness. It was submitted that if the
statement made by this witness is taken out, there is no
allegation that any such words were used by the mob, which
pre-conceives a mental state of the mob to kill the persons. It
was submitted that apart from the fact that most of the names
of accused have not been given by the witnesses immediately;
almost all witnesses whose statements came to be recorded
immediately on 2" and 3™ March, 2002 do not attribute hate
words to kill somebody, which would seriously affect the
credibility and reliability of the witnesses. Reference was made
to the provisions of section 114 of the Evidence Act to submit
that the same provides that the court may presume the
existence of any fact which it thinks likely to have happened,
regard being had to the common course of natural events,
human conduct and public and private business, in their
relation to the facts of the particular case.

18.6 Adverting to the facts of the present case, it was
submitted that having faced such a situation, if the witness
does not narrate the incident or the name of the accused
within a short proximity of time after the incident, the court will
be within its power to presume that the witness might not be in
a position to narrate the facts about the incident. But if it is
extended from five days to nine days, it is difficult to believe
that the very mental condition or state of mind is extended till
the time their statements are recorded, unless it is reasonably
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explained. The second limb of the submission of the learned
counsel was that the total number of persons who were found
dead inside the house and the number of persons who died is
thirty-two; the clothes which are found from the bodies are
sixty-three in number and each of the sixty-three pieces of
clothes were found bloodstained and traces of kerosene
hydrocarbon were also found. The floor of the room where the
incident had taken place from where the samples were taken,
also contained blood, and therefore, when the prosecution is
claiming that twenty persons who survived claimed to be
inside the room, the theory of they being inside the room is
under a heavy cloud mainly, for three reasons: firstly,
seventeen persons are not shown to have received any injury;
secondly, out of the three who are injured and received burn
injuries, viz., PW-73 Faridabibi Ashighussain Shaikh, PW-78
Basirabibi Bachumiya Shaikh and PW-80 Rukshanabanu
Ibrahimmiya Shaikh, have not named anybody and only PW-78
Basirabibi has named some accused. It was pointed out that
the clothes of any of the twenty injured persons are not seized
by the police to corroborate their say that they were inside the
room by verifying as to whether their clothes were also found
to have bloodstains and kerosene hydrocarbons. It was
submitted that on their physical examination also, it has not
come on record that any soot or sooty carbon particles were
found, noticed or even seen by the bare eyes on their person
or clothes. According to the learned counsel, one important
fact which could not have gone unnoticed is singeing of hair. It
was submitted that the blood samples of any of the injured
persons had not been taken which would have shown the
presence of carbon monoxide. It was contended that non-
recovery of such facts is important where it is the case of the
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accused that the witnesses were not present in the room. It
was submitted that PW-76 Hamidabibi Akbarmiya has stated
that she sustained burn injuries outside the house and hence,
the possibility of PW-73 Faridabibi Ashighussain, PW-78
Basirabibi Bachumiya and PW-80 Rukshanabanu not being
inside the room, cannot be ruled out, which would also affect
the reliability of these witnesses.

18.7 As regards the contention with regard to the charge
under section 120B of the Penal Code, it was submitted that
the theories referred to hereinabove were sought to be
highlighted mainly for the purpose of invoking section 120B of
the Penal Code. It was submitted that the accused who have
been convicted by the trial court for various offences, have
been acquitted of the offence under section 120B of the Penal
Code and no appeal has been preferred by the State against
such acquittal for the offence under section 120B. It was
submitted that, therefore, when in respect of the accused who
have already been convicted, the acquittal for the offence
under section 120B of the Penal Code has not been challenged,
it is not permissible for the State as well as the private parties
to challenge the acquittal of the other accused persons for the
said offence. It was further submitted that as these theories
have not been believed, the trial court has not taken support of
those theories. It was submitted that there is no reason why
these theories should not be held to be a concoction. It was
submitted that in connection with facts which are stated to
have occurred on 27™ February, 28" February at any time
during the course of the day or on 1% March, 2002 in the
evening, various theories have been created and if all those
theories, apart from the fact that they are not in consonance
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with their earlier submissions, and that they are created
subsequently, whosoever is the witness, who brings in any of
these theories, should be believed to have implicated someone
whom he knows is innocent.

18.8 On the aspect of existence of light at the time of the
incident, it was submitted that all facts relating to light were
put up by the witnesses only with a view to show that the
witnesses were in a position to identify the accused. It was
submitted that firstly, there was no electricity connection on
the street lights; secondly, the entire theory is not acceptable
for the reason that the theory of existence of light has been
subsequently created and is not supported by the panchnama
and the site plan, and thirdly; if the light theory goes, the court
will then look for evidence as to whether there was a source of
light in which the witnesses could identify the accused.

18.9 It was submitted that the presumption that as it was a
day of Beej, there must be moon light, is not available to the
prosecution, inasmuch as, availability of light, whether it be
moonlight or otherwise, is a question of fact. It was submitted
that whether there was a moon light and whether where the
incident took place, there was sufficient light, are questions
which need to be proved on record by cogent, reliable and oral
evidence of the witnesses. It was submitted that the second
inference recorded by the trial court, namely, that the village
people who are used to work in the dim light can identify
people, is again a question of fact to which nobody has
deposed. It was submitted that the entire theory of availability
of light has been introduced after the SIT came into picture
and one of the persons has said so in his affidavit. It was
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submitted that having regard to the totality of the facts, the
evidence of existence of light is not clear which would surely
dent the credibility of the witnesses regarding the
identification of the accused.

18.10 On the question of threat being administered to the
witnesses, it was submitted that only PW-71 Mangabhai Raval
has stated that two of the accused persons had threatened
him. He, however, has not named the said two accused
persons as having taken part in the offence in question in his
statement recorded by the SIT or in his deposition. Therefore,
there is no reason to believe that the said accused persons had
threatened him. It was submitted that the submission before
the court with regard to the witness having been threatened,
has been made only with a view to prejudice the court.

18.11 Next, it was submitted that many of the
independent witnesses have not been examined by the
prosecution, including the Fire Brigade personnel. It was
submitted that residents of Sardarpura belonging to various
communities, including Patels, whose statements have earlier
been recorded have not been cited as witnesses. According to
the learned counsel, the prosecution has tried to suppress the
genesis of the incident and the facts regarding what had
actually happened have not come on record. It was submitted
that there is a doubt about the manner in which the incident
has taken place as the room was stated to be shut from inside,
however, despite this fact, though the room was set on fire,
none of the persons inside the room have attempted to come

out.
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18.12 As regards the scope and effect of further
investigation under section 173(8) of the Code, the learned
counsel placed reliance upon the decision of the Supreme
Court in the case of Hasanbhai Valibhai Qureshi v. State
of Gujarat, 2004 SAR (Cri.) 428, for the proposition that if
there is necessity for further investigation, the same can
certainly be done as prescribed by law. The mere fact that
there may be further delay in concluding the trial should not
stand in the way of further investigation if that would help the
court in arriving at the truth and do real and substantial as well
as effective justice.

18.13 Reference was also made to the decision of the
Supreme Court in the case of Vinay Tyagi v. Irshad Ali alias
Deepak and others, (2013) 5 SCC 762, wherein the court has
held that “further investigation” is where the investigating
officer obtains further oral or documentary evidence after the
final report has been filed before the court in terms of section
173(8). The power is vested with the executive. It is the
continuation of the previous investigation and, therefore, is
understood and described as “further investigation”. The scope
of further investigation is restricted to the discovery of further
oral and documentary evidence. Its purpose is to bring the true
facts before the court even if they are discovered at a
subsequent stage to the primary investigation. It is commonly
described as “supplementary report”. “Supplementary report”
would be the correct expression as the subsequent
investigation is meant and intended to supplement the primary
investigation conducted by the empowered police officer.
Another significant feature of further investigation is that it
does not have the effect of wiping out directly or impliedly the
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initial investigation conducted by the investigating agency.
This is a kind of continuation of the previous investigation. The
basis is discovery of fresh evidence and in continuation of the
same offence and chain of events relating to the same
occurrence incidental thereto. In other words, it has to be
understood in complete contradistinction to a
“reinvestigation”, “fresh” or “de novo” investigation. The court
further held thus:

“41. Having discussed the scope of power of the
Magistrate under Section 173 of the Code, now we have
to examine the kinds of reports that are contemplated
under the provisions of the Code and/or as per the
judgments of this Court. The first and the foremost
document that reaches the jurisdiction of the Magistrate
is the first information report. Then, upon completion of
the investigation, the police is required to file a report in
terms of Section 173(2) of the Code. It will be appropriate
to term this report as a primary report, as it is the very
foundation of the case of the prosecution before the
court. It is the record of the case and the documents
annexed thereto, which are considered by the court and
then the court of the Magistrate is expected to exercise
any of the three options aforenoticed. Out of the stated
options with the court, the jurisdiction it would exercise
has to be in strict consonance with the settled principles
of law. The power of the Magistrate to direct “further
investigation” is a significant power which has to be
exercised sparingly, in exceptional cases and to achieve
the ends of justice. To provide fair, proper and
unquestionable investigation is the obligation of the
investigating agency and the court in its supervisory
capacity is required to ensure the same. Further
investigation conducted under the orders of the court,
including that of the Magistrate or by the police of its
own accord and, for valid reasons, would lead to the filing
of a supplementary report. Such supplementary report
shall be dealt with as part of the primary report. This is
clear from the fact that the provisions of Sections 173(3)
to 173(6) would be applicable to such reports in terms of
Section 173(8) of the Code.
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42. Both these reports have to be read conjointly and it
is the cumulative effect of the reports and the documents
annexed thereto to which the court would be expected to
apply its mind to determine whether there exist grounds
to presume that the accused has committed the offence.
If the answer is in the negative, on the basis of these
reports, the court shall discharge an accused in
compliance with the provisions of Section 227 of the
Code.

Answer to Question 1

53. The court of competent jurisdiction is duty-bound to
consider all reports, entire records and documents
submitted therewith by the investigating agency as its
report in terms of Section 173(2) of the Code. This rule is
subject to only the following exceptions:

(a) Where a specific order has been passed by the
learned Magistrate at the request of the prosecution
limited to exclude any document or statement or any
part thereof;

(b) Where an order is passed by the higher courts in
exercise of its extraordinary or inherent jurisdiction
directing that any of the reports i.e. primary report,
supplementary report or the report submitted on “fresh
investigation” or “reinvestigation” or any part of it be
excluded, 