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SESSIONS CASE NO. 152 OF 2002
(C.R. No. I-67/2002 of Meghaninagar Police Station)

Applicant:
? State of Gujarat
$

VERSUS

Respondents:
1. Kailash Lalchandbhal Dhobi
& Others

i

ORDER BELOW EXH. 1748/
¢

~

3= I have hb}xd learned Speclal P.P. Mr. R.C, _

Kodekar for SIT -| prosecution and Mr. s.pl. Vora, LA
for the victims. 14

) V.

2. In this case about 35 accused have been

arraigned by the prosecution trial is held
against them for the offence tegldte:ed as C.R. No.
1~-67/2002 - Meghaninagar police Station. The evidence
of the prosecution side is leted and arguments
are also heard and now the ﬂcuuon. accused and

victims have to file Lheir%itten notes of arguments
regarding the trial against the accused.

3% In this case during the trial on behalf of
the wvictims, an application is filed under Section
319 of the Code of Criminal Procedure, 1972 (“Code”
for short) at Exh. 1577 on 12/5/2011 and in this
application the victims have. prayed to arraign
following 4 police pergonnels  as accused under
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Section 319 of the Code:

(1) Shri M.K. Tandon (Joint Pollce Commissioner)
{2) Shri P.C. Pandey (Police Commissioner, Ahmedabad
City) -
(3) Shri P.B. Gondiya (D.C.P. Zona-1V)
(4? Shri S,S. Chudasma (A.C.P., Grime Branch)
f

The said application is hesrd by the Court and this
Court has passed following order in para 13 of the
ordar on 31/5/2011 :

1
iR
YAt this stage‘ no order s ssed in this
application. The victims may submit arguments/®
about this appl;:ltion at the time of the final 1
argument of this case.”
0
4. At this fstage it would be ‘ftoper to
¥,
reproduce the observations of the ﬁon')‘.
Court for the word “evidence® ocourring in sub-
- ‘<
guction (1) of Section 319 of ttdsﬁode. In the case
of Hardeep Singh v, State of P jab and others,
reported in AIR 2009 SC 483, the Hon'ble Supreme

Court has held that :
¥,

“"The word “evidence” o@elirring in sub-section
(1) of 8. 319 is used In comprehensive and broad
sense which would also {include the material
collected by the Investﬁqaunq Officer and the
evidence which comes before the Court and from
which the Court is satisfied that person not
arralgned Dbefore it 18 dpvolwed in the
Fommission of the crime,”

‘. Supremeé

3. In this case the final arguments of the case
are heard and therefore this application Exh. 1577
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was also to be heard by the Court. But, before

starting hearing of this application, on behalf of
the victims an application was filed at Exh. 1661 on
3/10/2011 ahd@ in this application the victims have
inter alia stated that as per the directicns of the
'ble Supreme Court, the SIT has investigated the
complaint filed by Zakia Nasim Ahessn Jafri in
present offence registered as C.R. No. 1-67/2002 -
Meghaninagar Police Statlon and therefore, the
directions shall be passed against sx‘r that it shall
produce all lnnatignu.on papers‘ and  report
pertaining to this ge garried out tSr the SIT and & .,
report in this caseiT !

B3
v

6. On behals the SIT, reply was sdi‘utted at
Exh. 1664 and the| learned Spacial P.p.§ Mr. R.C.
Kodout had submitted before the Court that after
ﬁllng of the investigation ¢ t to the Court
having jurisdicticn for taking ance as per the
directions of the Hon'ble Supreme Court, the papers
pertaining to this case will be submitted in this

case and the prosecution 'h no  objection for
production of the same. “
1. As per the topl} submitted by the

Investigating Officer at Exh. 1064 in this case and
as per the submission made by the Special .P. Mr.
R.C. *Kodekar before this Court, this Court has pased
an order below application Exh. 1661 filed by the
victims on 09/11/2011 and has ordered that after
filing of the report/charge-sheet as per direction of
the Hon'ble Supreme Court taking cognizance of the
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offence, the Investiqaunq Officer shal) submit the
coples of the Statoments, documenty eto,

8. " Thereaftey as per the directions of the
flon:ble Suprema Court, the SJIT has fileq report ang
fiuvutigation Papers befors the learnad Metropolitay
'#aqistr_ate, Court No. t & Ahmedabad (the origina)
éonplalnan: has alleged thap SIT has not Produced 311
documents) . But, SOpy of any document fg not produced
in this' case and theretore, on beh,lf of ths victims
an applicatioen th. 1722 ig nledcin this Courr.,gn
22/3/2012. In th application Exh, 1722 during the
hcazinq. 1eameq lpecial P.P. Mr. R.c.._\Kodek-ar had
Made aubmisgi o grant tipe and tharefore this
Court has granted tipe Wpto 23/5/2012 ‘Produce the
document as Prayar made by the learned §pec1a1 B.P,
Para 5 ang 6 of the order pass,d by thig' Court dated
117472012 Are reproduced below .\‘ .,

"5, Learned Special Public Prosecutor Mr.
Kodakar has submitted that the investigation
Feport, materials and d nts, including the
statement are very bul and runs 4npto 25000
PAJES and’ to. :produdid he relevant Papers
Pertaining to the offem involved in this case
from the said bulky record the Invest.iqntion
Officer—andg  ypa Marned  Specim Public
Prosecutor are required to go through the
report, materials apd document o and therefore,
pnoticauy it wijl take 3 Teasonable time ang
In any cage will pot pe able ¢to preduce the
«document g before 25.05,2012. It is therefore
feguested to grant time Upte 25.05.2012.

6. Conaiderinq the above auhnissions. 1 pass
the touowing order,
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ORDER

The Investigation Officer is granted time

upto 23.05.2032 to produce the documents,”
9. On behalf of the Investigating Officer of
the SIT, axr}pplwauon was filed on 10/4/2011 at
1730 and the prayer was mde for deferment of
S:?implmntation of the order pused on 09/11/2011
to & later stage i.e. till the examination of the
report along with the documents and passing of
necessary orders by the learned Metropolitan
Magistrate, Court No. 11, Ahkmedabad. Bat, the learned
Special P.B. Mr. R.C. Kodekar consented to

produce documents ouj
time was granted upgo 23/5/2012.

>
-

0
10. Thereaftarf on 23/5/2012, the I .stigatinq
Officer of the SIT has filed the present @pplication
Exh. 17468 In furtherence of the applicationt Exh. 1730
and has requested the Court to dn-r the order for
production of copy of the invest{§ation report &nd
investigation papers. 1In this application, the
following prayer is made by the Jnvestigating Officer
of the SIT: L
13
"It is therefore, most rfespectfully prayed that
production of relevant rtion of SIT report,
copies of statement of witnesses and other
relevant material may kindly be deferred tlll
final order of the Ld. 11™ Court of Metropolitan
Magistrate on the FReport of the SIT, its

‘recommendations, findings etc. after hearing the
concerned parties.”

sought for time xnd accordingly %  »
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11. The learned Special P.P. Mr. R.C. Kodekar

has argued that in the present offence registered as
C.R. No. I-57/2002 with Meghaninagar FPolice Statrion,
the complaint of Zakia Nasim Ahesan Jsfri is
1nveauqa't-;d by the SIT as per the directions of the
lon'ble Supreme Court and as per the directions of
ithe Hon'ble Supreme Court, :;us SIT has to submit
niport and investigation papers In the Court of the
learned Metropolitan Haqistrate. Court No. 11,
Ahmedabad and copies thereof have also besn supplied
to the artqinal complainant Zakia Nasim Ahesan Jafri
and the learned) Mstropolitan H‘agietrate has to
consider the repost and investigstion papers and hés.
to decide whether any offence is committed by any?
parson arraign in the complaint by ;'.Zakia Nasim
Ahesan Jafri or got., It is further subm !ted that the
complainant Zakia Nasim Ahesan Jafrl hds«to convinge
the learned Metropolitan Mngijsttate, Cburt dNo. 11,
Ahmedabad to take cognizance ag st some persens not
recommended to be prosecuted b:«;rr or may convince
to order further investigation by SIT.

12. It is further snbAod by learnad Special
P.P. Mr. R.C. Kodekar thatii may kindly be seen that
the order of this Court passed on 9/11/2011 is that
Investigating Officer of s‘l'r after preduction of SIT
report in the designated Court should flle relevant
statements of witnesses and documents concerning this
cdse before this Court without any mention for SIT
report. As against this order, the request of the
victims is for SIT report. From present reply it is

clear that they ares having the relevant portions of
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the SIT reports like the report of Amicus Curiae,

phone call records etc. and they are not specifying
in any of these applications as to what portion of
report, copy of which statement and copy of which
document aré considered relevant by them for this
case and then to seek specific order of this Court.
rt;u further submitted that the Counsel Mr. S.M.
Vél_‘é for the victims ls alsc Counsel for Smt. Zakia
Naa(n Ahesan Jafri and in the procesdings before the
learned Metropolitan Magistrate, Court No. 11,
Ahmedabad, the copy of the SIT report, all the
materials collected, running into abouwt 22,000 pages,
copies of atatemen‘ of witnesses ru‘aung into abou}‘ -
Tlready been supplied. Thus, the

2,000 pages have.
Counsel of wict is very much in a posigion to now
submit before thisf Court during final a !.’ nts as to
what portion of | SIT report, 'atatmrof which
_‘}vimeases and copy of which documents would be
“relevant in this trial botoxor this Court. It is
furcther submitted that this mn has ample -ppwer
under Section 91 of the Code to call for any document
at any stage of the trial / procesdings. The only
requirement is that the (Co will have to lssue
order to such perscn tor' i’ﬂpcuon of document in
whose possession the doc‘gmtnts are, The learnsed
Special P.P. has further su}l\!tted that therefore, it
is justifiable and reasonable to allow the prayer
made by the SIT for deferment of _the order till
hearing on SIT report i.e. completion of hearing
befors Metropolltan Maglistrats, Court No. 11,
Ahmedabad and orders passed thereon and therefore,
this application deserves to be ,'ailoued
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13, Referring to the rejoinder on behalft of the
SIT filed at Exh. 1754 on 18/6/2012, it appears that
in this rejoinder also, the same facts have been
stated by-the Investigating Officer of the SIT,

a8 arqued that in thia case the application Exh.

f. On behalf of the victims, 1A Mr. S.M. Vora
1577 filed under Section 319 of the Code to arraign 4
pelice personnels an accused is pending before this
Court and this application is kept pending for
hearing with the arguments of the cade at final stage
and therefore, to ‘arque out this ap‘llcatlon by the&
victims and to decdde this application by the Court, .
the investigati : ' papers pertaining t%‘; the said
police personnels §re required to be pr ed in this
case and therefo e, oOn behalf of the ;';Iictxm an
application Exh., 1661 is filed to passy directions
T8gainst the SIT for product { of the relsvant
investigation papers p_ezulninqi, this case. fr (=
further submitted that the SIT has further
investigated the case for the same offence registered
as C.R. No. I-67/2002 wit Meghaninagar Police
Station for the complaint £5 d by Zakia Nasim Ahesan
Jafri as per the directions of the Hon'ble Supreme
Court and SIT has produced ?oport and investigation
Papers before the learned Metropolitan Magistrate,
Court No. 11, Ahmadabad. -

15. LA for the victims has further submitted
that for application Exh. 1661 while hearing this
application, learned Special P.P‘. Mr. R,C. Kodekar
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had consented before this Court to produce copies of

relevant papers pertaining to this case regarding the
further investigation carried out by the SIT and
prosecution had no objection for the same and
therefore .rplying upon the said undertaking and
su!;'u’isiion by the learned Special P.P. the Court has
pas: order for production of the same. Thereafter
or:::ulf of the vietims, an application is filed at
l-:xh 1722 on 22/3/2012 and it was prayed to pass
directions to the SIT that SIT shall obey the order
and shall produce the relevant papers of
investigation on 22/3/2012. This spplication {s heard
by the Court on 10/4/2012 and in this applicatione
also, the learned 84«:1;1 P.P. has agreed to produce
copies of the reldvant investigation papers and had
sought time upto 29/5/2012 and the Court 9;3 granted
time upto 23/5/201%. But, on 23/5/2012 .&y has not
produced the rele\'rant papers and has filed this
‘application Exh. 1746 and SIT had now declared theiz
intention not to produce copl aot the relevant
investigation papers. It is further submitted that by
way of making prayer for deferment of the order, the
SIT seeks review of the earli order of this Court
which 1s hit by Section 362 %f‘\tﬁe Coda,

16. LA for the vlctlmﬂ has further submitted
that before the learned Metropolitan Maglatrate Court
also, the SIT has delayed filing éf the investigation
report and investigation papers and supply of copies
of the Investigation report and investigation paper
to the origlnal complainant Zakia Nasim Ahesan Jafri
and still not produced all Papers and in present case
’

- "

s S —

e e R



10
alsp, the SIT is adheripg to the delay tactics and

therefore this application deserves to be dismissed.

17. On behalf of the SIT an undertaking is given
for production of coples of the  relevant
investigation papers pertaining to this case from the
tu‘lher investigation carried out, by the SIT as per
Lhé_}djrectlons of the Hon'bls Suprems Court and
considering the said undertaking, this Court has
passed order below Exh.1661 - application of the
victims on 9/11/2011 that :

vy RALALLSL] SBsz Ddl 2peua sEBD, Aver WR
wadal wsd Yot el AW ¥ a8 Asllw A FTCTEE
& A N8 szakl el WA auous, W kAL aad ’
& sl B A i bl 2 sl sy qlu\ir‘am-m.

W MELR m-u‘\l Gafleer aly -i.\easlalﬂ Al Wi«
T i gam sul ywm allz azedll ¥ ASsGAa 7l & A Aefipe

avm 2y srand A A Al au ARG Auda Rded aw

ollon sranndl -zl s Y1WAA N st sun sl wusg
! G, wudl Rsfbayvm aoll -sdl wudad 2 sd wkan O,

e GuIledt wllad «(l8 el if? sraMl WA ©.
s~ 55w WU Mol -uMeid WOMEEU gsM
st i Bl gl sl JRa-d I0E 2w gl PUR gt
Sollzeat dar w4 AEA s2AML WA cwious, L St
Caua WEMAE s A @i ¥ a8 Rded,
1A AT el sl G Al aser w dasl 2y sl
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18. Thereafter as per the directions of the

Hon'ble Supreme Court, the SIT has filed report and
investigation papers before the learned Metropolitan
Magistrate, Court No. 11, Ahmedabad (the original
complatnant has slleged that SIT has not produced all

dwents). But, cyopy of any docyment is not produced
i# this case and thersfore, on behalf of the victims
an application Exh. 1722 {s filed in this Court on
22/3/2012, In this application Exh. 1727 during the
hearing, learned Special P.P. Mr. R.C. Kodekar had
made gubmissions to grant time and, therefore this

Court has granted time upto 23/5/201%\ to produce the
document as prayer !bade by the learned Special p.pf*
Para 5 and & of theorder passed by this Court dated

11/4/2012 are reprdduced below : ';'

.,
"5. Learned YSpecial Public ProsL:‘utor Mr.
Kodekar has submitted that the inyesthation
report, materials and docusdlents, including the
statement are very bulky axa runs into 25000
pages and to produce the" relevant papers
pertaining to the offence involved in this case
from the sald bulky record the Investigation
Officer and the learned Special Public
Prosecutor are required 0 go through the

"
. .

'

report, materials and' ddo@ments and therefore,
practically it will take, a reasonable time and
in any case will not able to produce the

documents before 25.05.2012. It is therefore
requested to grant time hpto 25.05.2012.

6. Considering the above submissions, I pass
the following order. -

ORDER

The Investigation Officer is granted time
upto 23.05.2012 to produce the documents.”
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19. While deciding the application of the

victims at Exh. 1822, the Court has considered the
submissions of the LA for the wvictims and learned
Special P.P. Mr. R.C. Kodekar and has passed order
gtmti‘ng time upto 23/5/2012 to Investigating Officer
of the SIT to produce the documents. This Court has
issed orders and directions t% the SIT by relying
upen the undertaking given on behalf of the SIT and
this Court has passed order and has directed the
Investigating Officer of the SIT to produce copies of
the relavant papers of further Investigation
pertaining to this case. Now the SI} is changing its
stand and they have prayed te der’aﬁ the said ordeg
for production i the copies of the :olovar,ti A
investigation pa' ra. But, this Court cannot change
its earlier ordef. This Court has belgy Exh. 1661
passed dizectio' to the SIT and ¢t .‘eaftcr has
granted time upto 23/5/2012 as submitted by the SIT
and now this Court cannot revie# its own ordsr.
20. At this stage the Full Bench judgment of the
Hon'ble Supreme Court in thé case of Adalat Prasad v.
Rooplal Zindal & Others, T ed in 2005(1) GLR 546
is relevant. In that case before the Hon'ble Supreme
Court, the Maglstrate had tasken <cognizance of an
offence and had issued pr,cm under Section 202 of
the Code for the offence undct'Section 420 read with
Section 120-B of 1IPC. Thereafrer, as per the
directions of the Hon'ble High Court, the accused had
filed application under Section 203 of the Code
before the learned Magistrate and the learned
Magistrate had after hearing th'_e parties recalled the
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order of summons. That order of the Magistrate

recalling the summons was challenged before the
Hon'ble High Court on the ground that the Magistrate
had no jurisdiction to recall a summons issued wunder
Segtian 26: of the Code. In that case, the Hon'ble
.qh Court had set aside thg sald order of ths
ﬁ'gistnta by observing that the Maglstrate did not
have the power to review his own order. Confirming
the said view, the Hon'ble Supreme Court has observed
and held that the Criminal Procedure Code does not
contemplitc 8 review of an order by: the Magistrate.
Hence in the abserke of any review gower or inherent
power with the ubordinate crimifnal courts, the
remedy lies in inveking Section 482 of the Code.

e
21. In this |case, this Court has }:ssed orders
by relying upon the submissions and undegtaking given
on behalf of the SIT and now this Court dannot recall
and review its own order. ‘l‘heré re, considering the
facts of this case, this Coug cannot allow the
prayer made on behalf of the 8IT in pressnt

application Exh. 1748 and cappot review its earlier

orders and therefors this application deserves to be

dismissed. s

22. Therefors, I pass kho following order :
ORDER -

The application Exh. 1748 is dismissed.
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No separate order is passed  below
application Exh. 1730 as it has same prayer.
Pronounced in open .Jourt on this 3™ day of
July 2012.
(B, J. DHANDHA)
Judge, Deslgnated Court for
Speady Trial of Riot Cases,
city Civil & Sessions Court,
Ahmedabad




